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DEPOSITED BY THE 
UNITED STATES OF AMERICA 


REVISION OF TITLE 10, UNITED STATES CODE, EN- 
TITLED “ARMED FORCES” AND TITLE 32, UNITED 
STATES CODE, ENTITLED “NATIONAL GUARD” 


FRIDAY, JUNE 1, 1956 


Unirep States SENATE, 
SUBCOMMITTEE ON REVISION AND CODIFICATION 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The committee met, pursuant to notice at 10:20 a. m., in room 424, 
Senate Office Building, Senator O'Mahoney, presiding. 

Present: Senator O’Mahoney. 

Also present: George S. Green, subcommittee counsel. 

Senator O’MAnoney. We might as well proceed. 

Mr. Green. This is the time set for hearing on H. R. 7049, to revise 
title 10, United States Code, entitled “Armed -Forces” and title 32 
United States Code, entitled “National Guard.” For purposes of the 
record I should like to insert a copy of the notice inserted in the 
Congressional Record of March 7, 1956, advising that. hearings in the 
future would take place and asking comments with relation to the bill. 
And also a further notice inserted in the Record in relation to setting 
down of this particular hearing. 

Senator O’Manoney. This appeared in the Record of March 7. 

Mr. Green. That’s right, sir, and this other notice is about a week 
old. This is the notification of this hearing. 

(The documents referred to is as follows :) 


[Congressional Record, March 7, 1956] 


NOrTiceE CONCERNING H. R. 7049, Aan Act To REVISE, Coptry AND Enact INtTo Law 
TITLE 10 OF THE UNITED STATES CODE ENTITLED “ARMED FORCES,’ AND TITLE 32 
OF THE UNITED STATES CoDE ENTITLED “NATIONAL GUARD” 


Mr. McCLeLian. Mr. President, on behalf of the standing subcommittee on re- 
vision and codification of the committee on the judiciary, I desire to give notice 
that the subeommittee now has under consideration H. R. 7049, 84th Congress, 
Ist session, and the accompanying report thereen, House report No. 970, re- 
garding the revision and codification of laws relating to armed forces, having 
passed the House of Representatives on August 1, 1955. Such revision deals with 
title 10, United States Code, entitled ““Armed Forces,” and title 32, United States 
Code, entitled “National Guard.” 

The purpose of this notice is to advise any and all interested parties of the con- 
sideration of this legislation by the subcommittee and that the subcommittee 
desires to have any statements or comments relating to the proposed legislation. 
The subcommittee realizes that the enactment of such a codification is a project 
of great magnitude and that a codification is limited to the revision and codifica- 
tion of existing law only, so that there will be no change in the statutes under 
discussion as they now exist. The statements or comments requested are for 
the purpose of allowing any and all persons to express a view as to whether or 
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not in the proposed legislation, H. R. 7049, there has been a change in existing 
law. 

The subcommittee desires that such statements or comments be forwarded to 
the Subcommittee on Revision and Codification of the Committee on the Judiciary, 
room 424, Senate Office Building, Washington, D. C., on or before March 28, 1956. 

The subcommittee consists of the Senator from Wyoming (Mr. O’Mahoney), 
the Senator from Maryland (Mr. Butler), and myself, as chairman. 





NOTICE OF HEARING ON H. R. 7049 CoDIFICATION AND ENACTMENT INTO LAW OF 
TiTLe 10, UNrTED States Cope, ENTITLED “ARMED ForcES”, AND TITLE 32, UNITED 
StraTes Cope, ENTITLED “NATIONAL GUARD” 


Mr. McCLeLian. Mr. President, on behalf of the Standing Subcommittee on 
Revision and Codification of the Committee on the Judiciary, I desire to give 
notice that a public hearing has been scheduled for Friday, June 1, 1956, at 10: 30 
a. m., in Room 424, Senate Office Building, on H. R. 7049, to revise, codify, and 
enact into law, title 10 of the United States Code, entitled “Armed Forces,” and 
title 32 of the United States Code, entitled “National Guard.” At the indicated 
time and place all persons interested in the proposed legislation may make such 
representations as may be pertinent. The subcommittee consist of the Senator 
from Wyoming (Mr. O’Mahoney) ; the Senator from Maryland (Mr. Butler), and 


myself, chairman. 

Mr. Green. Numerous witnesses were notified and the list of the 
witnesses we have so far indicating they would be here is Mansfield D. 
Sprague, General Counsel of Department of Defense, and Dr. F. Reed 
Dickerson, Office of General Counsel, Department of Defense. Ap- 
pearing with Dr. Dickerson are Col. Archibald King, Department of 
the Army; Comdr. Katherine E. Shilling, Department of the Navy; 
and Mr. James B. Minor and Mr. Allan J. Morrison, Department of 
the Air Force. In addition thereto, General Walsh, who is president 
of the National Guard Association, is here. 

Is there anybody else whose name I have not read who is here for 
purposes of submitting any statement or testimony ? 

We notified quite a list, sir, including Congressman Vinson of the 
Armed Forces Committee of the House, the chairman of that com- 
mittee, also Senator Russell, chairman of the Armed Services Com- 
mittee of the Senate. 

Senator O’Manoney. Public notice was given early in March. 
This is the 1st day of June. It is to be assumed that everybody who 
desires to communicate with the committee with respect to this measure 
has had ample opporunity to do so. 

Call your first witness unless you have something else to put in the 
record now. 

Mr. Green. I believe I should like to put in the letter of the Secre- 
tary of the Navy which recommends favorable action of the bill for 
codification as well as the letter of the Secretary of Air Force directed 
to the same purpose. 

(The documents referred to are as follows :) 


THE SECRETARY OF THE NAVY, 
Washington, May 29, 1956. 


Hon. JAMES O. EASTLAND, 
Senate Judiciary Committee. 


Dear SENATOR EASTLAND: It has been brought to my attention that H. R. 
7049 (84th Cong., 1st sess.), which is a bill to codify the existing law relating 
to the Armed Services into a new title 10 of the United States Code, is now 
pending before your committee, having passed the House of Representatives in 
August of 1955. 
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I would like to urge favorable action by the committee on this bill at this 
session of the Congress. I am informed that years of work have gone into the 
preparation of this codification. The continuing enactment of new laws threat- 
ens the project with obsolescence while it is pending in any particular form, and 
for this reason the passage of the legislation should be completed this session 
if possible. 

I am advised that one minor issue with respect to the Navy portion of the 
codification remains, and that is appropriate language for section 5148 (c) (1) 
of the bill which relates to the duties of the Judge Advocate General of the 
Navy. The question appears to be whether or not the codification should reflect 
that this officer is the exclusive lawyer of the Department of the Navy. I would 
like to advise you that the separate office of the General Counsel of the Depart- 
ment of the Navy, which has existed since 1941, is considered to be essential to 
the proper administration of the business and commercial activities of the Navy 
Department, and has provided the services of lawyers trained and experienced 
in this field with the advantages of specialization and continuity. I do not con- 
sider it to be in the best interests of the Navy to cast possible doubt upon the 
propriety of that organization, particularly through the process of codification 
which is not intended to make substantive changes in the law. 

Accordingly, I would like to recommend your favorable consideration of H. R. 
7049 in the form in which it has passed the House of Representatives, and as 
early as may be practicable. 

Sincerely yours, 
CHARLES S. THOMAS. 





DEPARTMENT OF THE AIR FORCE, 
OFFICE OF THE SECRETARY, 
Washington, May 28, 1956. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate. 

DEAR Mr. CHAIRMAN: I have been informed that your committee has under 
consideration H. R. 7049, a bill to codify existing legislation pertaining to the 
Armed Forces, which was passed by the House of Representatives during the 
last session of Congress. 

As you know, this bill is the result of the join labors of the Departments of 
Defense, Army, Navy, and Air Force, in cooperation with the staffs of the Ju- 
diciary Committees of the Senate and the House, over a period of many years 
and at considerable expense. When Congress adjourned without Senate action 
on H. R. 7049 last year, it became necessary to undertake a major revision of the 
bill to incorporate legislation enacted during the \ast session. If we are to 
avoid a repetition of this costly and time-consuming process of revision, it is 
essential that the bill be enacted into law during this session of Congress. You 
will readily appreciate the difficulties involved in keeping current the text of a 
bill of this magnitude and complexity during successive congressional sessions. 

Enactment of H. R. 7049 is of particular importance to the Department of the 
Air Force. By operation of the National Security Act of 1947, there is a great 
mass of statutory law applicable to the Air Force which, in the form now pub- 
lished in the United States Code, contains no reference to the Air Force and 
appears to refer only to the Department of the Army. The notations in the code 
do not provide an adequate guide to determining the applicability of these 
statutes to the Department of the Air Force. This unsatisfactory situation will 
be remedied by the enactment of H. R. 7049, which will give explicit statutory 
expression for the first time to the intention of Congress to make this body of 
law equally applicable to both the Air Force and the Army. 

I recommend that your committee act favorably on H. R. 7049 in the near 
future so that the bill may be enacted into law during this session of Congress. 

Sincerely yours, 


DoNatp A. QUARLES. 


Mr. Green. And the first witness we have listed would be Mansfield 
D. Sprague, General Counsel of the Department of Defense. Is Mr. 
Sprague here / 

Mr. Spracuet. Yes. 
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Mr. Green. Will you come up here and sit down ? 
Mr. Spracur. Thank you. 
Senator O’Manonry. Proceed. 


STATEMENT OF MANSFIELD D. SPRAGUE, GENERAL COUNSEL, 
DEPARTMENT OF DEFENSE 


Mr. Spracur. My name is Mansfield D. Sprague. I am General 
Counsel of the Department of Defense. 

Senator O’Manoney. How long have you held that position ? 

Mr. Spracur. Since October 6, 1955, sir. 

Mr. Spracur. I appreciate this opportunity to come before you in 
support of H. R. 7049, the Military Codification Act. I appear not 
merely as the chief legal officer of my department to advocate the enact- 
ment of a bill that it has sponsored, but as a lawyer who has had a good 
deal of experience both in the private practice of law and in the legis- 
lature of an important State. 

Recently, I served three terms as representative in the Connecticut 
Legislature. During my most recent term I was privileged to be the 
speaker of the house of representatives. 

My official duties there put me in frequent contact with the legisla- 
tive commissioner, who is responsible for law revision and codification 
for the State of Connecticut. Later I served the State as deputy 
attorney general. Furthermore I acquired some familiarity with mil- 
itary law as a naval officer in World War II. 

I mention these facts only that you may know that I, like you, am 
fully aware of the great importance of this work and of the vast diffi- 
culties that it involves and to assure you that we have not underesti- 
mated them in any way. 

It would be presumptuous of me, of course, to address you generally 
on the subject of statutory codification. The long history of codifica- 
tion in this committee, and its counterpart in the House of Representa- 
tives, makes that wholly unnecessary. I will therefore confine my re- 
marks to codification as it relates to military law. 

Codification is critical for military law because there are many, 
many laws on the subject, and because a large percentage of these laws 
are obsolete, fully executed, conflicting, or obscure. 

For the Air Force, codification is even more important, because most 
of its law was dervied from Army law under section 305 (a) of the 
National Security Act of 1947 and it still reads only in ane terms. 
The legal charter of the Air Force should be made express and much 
more accessible than it is now. 

That the Department of Defense is wholeheartedly behind H. R. 
7049 is shown by the letters that the Secretary of Defense, the Secre- 
tary of the Army, the Secretary of the Navy, and the Secretary of the 
Air Force have each addressed to the chairman of this committee urg- 
ing its early enactment. 

Mr. Chairman, I understand you have letters from the Secretaries 
of the Navy and the Air Force but you are not yet in receipt of letters 
from the Secretary of Defense. 

Mr. Green. I do have an advance copy of that letter. 

Mr. Spracur. Who is that one from ? 

Mr. Green. Secretary of Defense. 
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Senator O’Manonry. This was dated May 29. 

Mr. Spracue. I’m sure the committee will have the official copy 
momentarily. 

Mr. Green. It may be in the process of getting to us. 

I have here a letter from the Secretary of the Ar my. 

Senator O’Manoney. This will be made a part of the record. 

(The document referred to is as follows :) 


THE SECRETARY OF DEFENSE, 
Washington, May 29, 1956. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

DEAR Mr. CHAIRMAN: I cannot urge too strongly the enactment of H. R. 7049, 
the Military Codification Act, at the present session of Congress. This act is 
pending before your committee. 

The existing military law is found in many hundreds of separate laws, a large 
proportion of which are obsolete or conflicting. This situation has made these 
laws very cumbersome to work with and wasteful of valuable time and effort. 

Hight years of careful work and several millions of dollars have gone into 
the preparation of H. R. 7049 and it is now as complete and accurate as human 
effort can make it. The act is purely a codification act since it makes no Sub- 
stantive change in existing law. 

The passage of time is a continuing hazard because the constant enactment of 
new military laws makes assimilation with the old laws increasingly difficult. 

I hope you can give this matter your early and favorable consideration, 

Sincerely yours, 
(Signed) C. E. Wixson. 


May 25, 1956. 
Hon. JAMES O. EASTLAND, 


United States Senate, Washington, D. C. 


DEAR SENATOR EASTLAND: I am advised that the bill H. R. 7049, 84th Congress, 
1st session, which is a bill to codify existing law relating to the Armed Forces 
into a new title 10 of the United States Code, is now pending before your com- 
mittee. Serving then as General Counsel for the Department of Defense, I 
testified on June 22, 1955, in favor of this bill before the Judiciary Committee 
of the House of Representatives. The bill was passed by the House of Repre- 
sentatives in August of 1955. 

I would like to urge favorable action by your committee upon this bill during 
the present session of Congress. The bill represents an investment of years of 
work and millions of dollars, and when enacted into law should be of great 
value to the Armed Forces. Due to the continued enactment of statutes, it is 
difficult to keep the codification up to date during its pendency before the Con- 
gress. For this reason, it should be enacted during the present session of 
Congress. 

Accordingly, I would like to recommend favorable consideration of H. R. 
7049 as passed by the House of Representatives. 

Sincerely yours, 
(Signed) Wuiner M. Brucker, 
Secretary of the Army. 

Mr. Spracve. IT will not attempt to explore with you the many 
technical aspects of H. R. 7049. My main purpose is to give you the 
fullest possible assurance that the act does no more than restate the 
substance of existing law. It prunes away the dead law, it rearranges 
the live law, and it clarifies language, but its passage will not enact 
new substantive law. 

I can say, without reservation, that we have spared no effort to 
make H. R. 7049 as substantively accurate a reflection of existing 
statutory law as it is humanly possible to do. More than 8 years of 
careful research, planning, and revision, and the expenditure of 
several millions of dollars, have been devoted to bringing this about. 

80584 
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I want particularly to emphasize the wide circulation the act has 
received on two separate occasions. Our work has been checked and 
cross checked in every reasonable way. 

Although I cannot claim to have participated directly to any signi- 
ficant degr ee, I have assured myself of the soundness and thorough- 
ness of the procedures and of the competence and integrity of the 
personnel upon whose efforts the progress of military codification has 
in the long run depended. In my judgment, it would be hard to ex- 
aggerate the effort, careful thinking, attention to detail, and dogged 
persistence that have gone into this project. 

Another matter that I cannot stress too much is the desirability of 
early enactment. With the continual enactment of new laws, every 
codification bill is a perishable commodity. The problem of ob- 
solescence increases in direct ratio to the volume of new laws, and I 
heed not remind you that the field of military law is one of our most 
active. Failure to enact H. R. 7049 at the present session of Congress 
would set the project back seriously and greatly increase its cost. 

At this time I would like to introduce Dr. F. Reed Dickerson, who 
has been in charge of the codification program in my office. 

Dr. Dickerson is thoroughly familiar with the technical features 
of the codification program, and I am sure that you will find his ac- 
count of the program valuable. 

By way of assuring you of Dr. Dickerson’s professional competence, 
may I mention that he has been with the codification program for 
more than 7 years. Before coming to the Department of Defense, he 
assisted Mr. Beaman and Mr. Per ley i in the work of the Office of Legis- 
lative Counsel of the House of Representatives. Earlier, he served in 
the Office of Price Administration, where he drafted a large number of 
administrative regulations. 

Dr. Dickerson practiced law for 4 years in Boston and Chicago and 
taught law at Northwestern University and elsewhere. At present 
he is conducting a seminar on legal drafting at American University 
Law School. He is the author of two law books, one of which is 
called Legislative Drafting, and a number of articles in legal periodi- 
cals. Dr. Dickerson is active in the American Bar Association’s 
committee on technical aids to the law, and he was recently elected a 
member of the American Law Institute. 

Dr. Dickerson will introduce the other members of the present 
codification team. 

They are all here. 

Senator O’Manonry. May I ask you, Mr. Sprague, whether it is 
clear, you want to make it clear that you have satisfied yourselves 
that in the preparation of this codification the strictest care has been 
given to prevent the appearance anywhere in the document of new 
law ? 

Mr. Spracur. Yes, sir. 

Senator O’Manoney. This is strictly a coititins ition of existing law; 
no changes have been made? 

Mr. Sprague. That is my opinion, sir. 

Senator O’Manonry. And you have taken the necessary steps to 

satisfy yourselves that that is the case? 

Mr. Sprague. I have discussed it on many occasions with Dr. Dick- 
erson. He has brought to my attention a number of questions that 
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have come up. I have considered them myself and the previous Gen- 
eral Counsels of the Department of Defense, Mr. Hensel and Governor 
Brucker, who is now Secretary of the Army, did likewise in the origi- 
nal codification which was submitted to the House of Representatives. 
I believe I can state for them also that it was their opinion as General 
Counsels of the Department of Defense, as it is mine, that the present 
act which is before you works no substantive change in the law. 

Senator O’Manoney. And those provisions of law which have been 
omitted have been omitted solely on the grounds that they are obsolete 
and are no longer effective, have no purpose jn the law? 

Mr. Spracut. Are either obsolete or represent executed law. 

Senator O’Manoney. Their purpose has been accomplished ? 

Mr. Spracur. Yes, sir. 

Senator O’Manonry. What about conflicts of law? How was that 
handled or shall I ask Dr. Dickerson about that ? 

Mr. Spracur. I think he would be prepared to discuss that more 
fully than I can, sir. 

Senator O’Manonry. Thank you very much, sir. 

Do you want to ask any questions, Mr. Green ? 

Mr. Green. There are a couple of controversial areas of substantive 
law, particularly 1 in relation to the Judge Advocate of the Navy and 
the Posse Comitatus Act. 

Mr. Spracur. Yes. For the record I have submitted an opinion of 
the General Counsel of the Department of Defense with respect to 
the Navy Judge Advocate General situation. 

Mr. Green. Mr. Chairman, I might suggest that there are certain 
changes, typographical errors and whatnot, and a number of amend- 
ments that have arisen as a result of our notice which have been worked 
out and are of a noncontroversial nature, and there are two or three 
which may involve a little controversy. It is my suggestion to the 
Chair to take the noncontroversial matters first and cet rid of them, 
and then take the others. 

Senator O’Manoney. Proceed in that manner. 

Mr. Green. Dr. Dickerson, please. 

Senator O’Manonry- Good morning, Doctor; glad to see you. 


STATEMENT OF DR. F. REED DICKERSON, OFFICE OF GENERAL 
COUNSEL, DEPARTMENT OF DEFENSE 


Dr. Dickerson. Mr. Chairman, in view of the great importance of 
the problem and particularly in view of Mr. Sprague’s introduction, 
I would like to make clear at the outset that what we have been doing 
in the past 7 or 8 years has not been a one-man or even a several-man 
job. It would not be fair to the project as a whole or to the men who 
worked on it so loyally to leave a different impression. 

Senator O’Manonry. What is your relation to the project ? 

Dr. Dickerson. I have been the chief representative of the Office 
of General Counsel in the Department of Defense and the chairman of 
the Ad Hoc Committee on Codification, of which the other members 
are representatives of the three military departments. 

Senator O’Manonry. How long have you been in that position ? 

Dr. Dickerson. I have been working on the codification program 
for 7 years. 





REVISION OF TITLES 10 AND 32, UNITED STATES CODE 


Senator O’Manonery. So you are personally familiar with every- 
thing that has transpired with respect to this study, the research 
which has led to the preparation of this revision 

Dr. Dickerson. Yes, sir, as much as any one human being can be in 
a project of this kind. 

I would like to make this suggestion as a matter of procedure: Since 
this is so complicated and so hard to keep in order, it might expedite 
matters if I gave the general presentation and then answer red questions 
at the close. Otherwise, I will be stepping on my own toes trying to 
keep straight. ; 

Senator O’Manoney. That will be satisfactory. 

Dr. Dickerson. I want to emphasize that this has been a team opera- 
tion. Altogether, 52 different lawyers have participated in this proj- 
ect. Of these about 10 lawyers carried the main load, of whom 5 
remain to work on codification on a full- or part-time basis. Any 
praise or any blame, if you will, must be shared by a large number 
of people. 

I would like to introduce, if I may, the other members of the current 
codification task group. 

First is Col. Archibald King, who is the senior Army representative 
and a distinguished representative of the Army JAG Corps. Colonel 
King has provided the project with a rich military and editorial back- 
ground. He has authored a number of articles on military law sub- 
jects. 

Senator O’Manoney. Colonel King, won’t you be seated at the 
table ? 

Mr. Green. Mr. Chairman, if I might interrupt, I understand that 
Mr. Sprague has a very important appointment. Could he be ex- 
cused for the time being ? 

Mr. Sprague. I will be available to come back. 

Senator O’Manonry. You are excused. 

Mr. Sprague. Thank you, sir. 

Senator O’Manonery. Suppose you have the other members of the 
team sit around? I want to be able to see them. 

Dr. Dickerson. I want to introduce next Comdr. Katherine E. 
Shilling, senior Navy representative and one of the main draftsmen 
of the Navy subtitle. She isa mainstay in the Navy JAG Department. 

The senior Air Force representative is Mr. James B. Minor, who 
has prepared more of the text of H. R. 7049 than any other person. 
Mr. Minor, in my opinion, is one of the most capable men now prepar- 
ing legislation. Also of the Air Force is Mr. Allan J. Morrison, whose 
role has not been less significant because he has worked with the 
ground crew rather than in the air. It is only because of devoted and 
painstaking research and other technical work of people like Mr. 
Morrison that a job of this quality has been possible. 

I am pleased to see Col. Alfred C. Bowman, who was one of the 
founders of the military codification project. Representing Army 
J AG, he was first Chief of the Joint Army-Air Force Statutory Re- 
vision Group. He is sitting at the back of the room. 

Colonel Bowman. I am on crutches, Senator, so I won’t move up to 
the table if you don’t mind. 

Senator O’Manoney. Very well, sir. 
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Mr. Green. May I interrupt? I might state, too, that Dr. Charles 
J. Zinn, from the Subcommittee on Revision of the Laws of the House 
Committee on the Judiciary, is here. 

Senator O’MaHnonry. You come to the committee table, too. 

Dr. Dickerson. Because of the prodigious size of the project it has 
been very important from the first that we develop a system that was 
sound and adequately staffed and properly organized and directed. 
For this reason you may be interested in knowing something of how 
the military codification project developed. 

The whole thing went hack to the end of World War IT, when the 
Army had to decide whether to revert to its old prewar organization or 
to write a new organization law. 

The Army established a War Department Policies and Program 
Board to recommend a solution. Before long, this Board found it- 
self badly handicapped by the confused state of the laws that it was 
studying. I would like to quote a brief passage from its report of 
August 1947: 

Many of these laws are archaic and have been amended so many times that 
extensive legal research is often required to settle even a relatively minor ques- 
tion of statutory interpretation. 

The Board went on to recommend the adoption of a codification pro- 
gram. And the following spring, the spring of 1948, the De ‘partment 
of the Army established such a program. It set up in the Comptrol- 
ler’s Office a Statutory Revision Branch, and made it responsible for 
the project. 

Because the recently created separate Air Force had taken over most 
of its law from the Army, it inherited the same statutory confusion. 
As Mr. Sprague indicated a moment ago, the problem for the Air 
Force was more serious because, with only secondhand law, it had, 
and still has, no express charter of its own. 

Senator O’Manoney. What do you mean by secondhand law ? 

Dr. Dickerson. The law was inherited from the Army. It was 
written in Army terms and became applicable to the Air Force under 

section 305 (a) of the National Secur ity Act, but if you just read the 
law it would not say anything about the Air Force. 

Negotiations in the early spring of 1949 resulted in a Statutory Re- 
vision Section in Air Force JAG to perform the same kind of codifica- 
tion job. This joined with its Army counterpart in the Joint Army- 
Air Force Statutory Revision Group. Colonel Bowman, for the 
Army, and Col. Martin Menter, for the Air Force, were the prime 
movers in consummating this administrative marriage. 

It next became apparent that the problem was not confined to the 
Army and Air Force, because some of the laws that applied to those 
services also applied to the Navy. It was estimated at that time to be 
about 15 percent. So it was impossible to do a complete job on the 
Army and Air Force law without getting into the codification of 
what we have called triservice law. Since we did not want to dismem- 
ber those laws, it seemed sensible to see if we could get the Navy to 
come in and do likewise for its laws. We had discussions with repre- 
sentatives of the Judge Advocate General of the Navy and the up- 
shot was that the Navy also launched a codification project. This 
did not move ahead under full sail, however, until the summer of 
1950. 
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The Navy set up a separate codification group because the Navy 
law differs so significantly from the Army and Air Force law. There 
was no attempt to combine with the Army and Air groups but we 
established a very strong liaison arrangement that has continued 
until this very day. 

The codification problem continued to spread. This time it spread 
to the field of National Guard law. We found we could not codify 
the Army and Air Force law without including two of their most im- 
portant components. I refer to the Army National Guard of the 
United States and the Air National Guard of the United States. 
These, of course, are the Federal counterparts of the State National 
Guard. 

This created a problem because many of the laws in title 32, which 
covers the National Guard, deal in the same sentence with the Fed- 
eral component, which is the National Guard of the United States, 
and its State counterpart, which is the National Guard. What were 
we to do with laws such as these? 

The National Guard Bureau furnished us with a practical solution, 
by suggesting that we split the law by codifying the State aspects of 
the National Guard law in title 32, where it now is, and by transferring 
to the new title 10 the Federal aspects of the National Guard. That 
is precisely what we did. 

From the first the Joint Army-Air Force Statutory Revision Group 
worked closely with the National Guard Bureau. There was a period 
from the middle of 1948 to the end of 1950 when the Bureau sent 
over a succession of officers of the National Guard to help us prepare 
the new drafts. By the summer ‘of 1952 we had completed drafts of 
subtitle B, relating to the Army; subtitle D, relating to the Air Force; 
and title 32, covering the National Guard. 

I have here committee prints of those drafts. Those prints were 
very widely circulated. They were not the whole code, because there 
were still parts to be added. 

In the spring of 1953, we completed the Navy subtitle and the sub- 
title dealing with the across-the-board or general military law. These 
5 books represent the materials that were circulated for comment 
and suggestion in 1952 and the early part of 1953. 

In 1954 new drafts were prepared that reflected that circulation 
and the entire thing was again printed and circulated. 

In each instance a thousand copies were printed and circulated. 
They were ¢ “irculated not only to the lawyers but to the administrative 
experts on the various topics covered. Copies were also sent to all 
interested agencies. The agencies outside the Department of Defense 
included the Coast Guard, the Coast and Geodetic Sur vey, the Public 
Health Service, the National Advisory Committee for Aeronautics, 
and the Federal Civil Defense Administration. 

We also kept in close touch with the appropriate committees of both 
Houses of Congress. 

Having given you a capsule history of the military codification 
program, I would like to state briefly the current legislative problem 
to which H. R. 7049 is addressed. 

The situation that the War Department Policies and Program 
Board described in 1947 is as bad and possibly even worse today. The 
Armed Forces under the jurisdiction of the Secretary of Defense 
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operate under about 400 general and permanent statutes, representing 
upward of a thousand separate enactments. ‘To these figures you must 
add the following : First, the pertinent sections of the Revised Statutes 
dealing with military problems. Secondly, an undetermined number 
of statutes affecting the Armed Forces that are properly classified to 
other titles of the United States Code and that would be inappropriate 
to bring into the orbit of this particular bill. 

Thirdly, a large number of statutes that have wholly expired or 
otherwise become obsolete. 

Senator O’Manonry. Would you mind an interruption here ¢ 

Dr. Dickerson. Go ahead, sir. 

Senator O’Manonry. Would you describe the reason why some of 
these statutes were felt to be inappropriate to bring within the—— 

Dr. Dickerson. I hope to cover that particular matter in detail in 
just a few moments. 

Senator O’Manoney. All right. 

Dr. Dickerson. Fourthly, about 54 recurrent appropriation act 
provisions. Fifthly, about 67 statutes whose relevant provisions are 
of temporary or limited significance only and, finally, several re- 
organization plans. When you add all these laws together you have 
a very formidable total to deal with. 

Out of this mass of laws we have estimated that there are over 900 
dead statutes or parts of statutes that have never been expressly re- 
pealed. These provisions continue to clutter up the United States 
Code and, in addition, they make the live law much harder to find and 
to interpret. The live law, moreover, is full of ambiguities, uncer- 
tainties, and inconsistencies. Worst of all, the terminology of the live 
law varies from statute to statute. The result of all this is that it has 
become very hard to appraise the existing legislative needs of the 
Department of Defense on any particular subject and to frame appro- 
priate legislative proposals. 

I would like to make clear, however, that this evaluation is not 
intended to cast doubt on the varying skills of a long line of legislative 
draftsmen or the wisdom of succeeding Congresses. It simply recog- 
nizes what necessarily happens in a complicated field over many years 
when you deal with spot problems on a spot basis. 

Senator O’Manoney. Of course as a matter of pure convenience and 
as a matter of necessity, in every session of Congress laws are passed 
which are intended to deal with an existing situation and sometimes 
these are so drawn and in such haste, that they do not take into con- 
sideration the possibility of inconsistencies which are capable of being 
revealed only by the long and difficult research that your group has 
undertaken. 

Then, too, it has been the habit of Congress for many years to write 
substantive law into appropriation bills, where it sometimes is rather 
difficult to find. We try to guard against that by providing the rule 
of each House that legislation is not proper upon an appropriation 
bill under the rules but sometimes the rules are suspended by a two- 
thirds vote in order to take care of a particular situation which can’t 
be avoided. 

That is one of the reasons why codification is necessary. 

Dr. Dickerson. You have described very well, Mr. Chairman, some 
of the main problems we have had to face in this project. 
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With your permission, I would now like to spend a few minutes on 
the scope of the project. Although this is quite a complicated thing, 
I think you ought to know just how big a bite H. R. 7049 attempts to 
take of the existing law. 

Generally speaking H. R. 7049 represents the law heretofore re- 
flected in title 10, Army and Air Force, title 32, National Guard, title 
34, Navy, and three chapters from title 5—chapters 3, 7, and 11B, 
which are the chapters that set up the three military departments. 
Now all the provisions that fall within the defined area have been ac- 
counted for in one way or another. Either they have been codified or 
they have been disposed of in a manner described in the accompany- 
ing tables. Later I hope to have an opportunity to explain the system 
of tables. 

As we studied the matter of scope, it became apparent that logic 
and consistency required the exclusion of some laws originally within 
these areas and the inclusion of other laws that have heretofore been 
codified elsewhere. Laws of that second type we have accounted for 
only if they have been codified or repealed. So in defining the scope 
of the new titles we had to develop some principles of inclusion and 
exclusion. 

Actually there was only one principle of inclusion and that was 
the desirability of codifying in one place all the laws that primarily 
concern the Department of Defense, the Army, the Navy, the Marine 
Corps, the Air Force, and the National Guard, regardless of how they 
have heretofore been classified. 

That is why you will find references in table 2 to other titles than 
the ones I have mentioned. For example, from title 50 we brought in 
what is certainly the most important single chapter in the whole field 
of military law, the Uniform Code of Military Justice. From title 
41 came the Armed Services Procurement Act. Similar provisions 
of law that are primarily of military significance in both war and 
peace were brought in from other titles. 

Conversely, there are a few provisions in titles 10, 32, and 34 that 
did not deal primarily with the military law. 

One of these is the first sentence of section 189 of title 10, dealing 
with the appointment of the three commissioners of the District of 
Columbia, one of whom as you know comes from the Corps of Engi- 
neers. That sentence was simply transferred to the District of Co- 
lumbia Code and not codified here. 

‘There were several principles of exclusion that made it impossible 
or undesirable to bring in a sizable number of laws, bearing directly 
on the operation of the Defense Department, that are now codified in 
other titles. 

First of all, there are laws that apply uniformly to all the executive 
departments. 

Chapter 1 of title 5, for example, deals with laws applicable to de- 
partments and officers generally. We could not have codified their 
application to the military without unraveling those laws, so to speak, 
and requiring them to be stated separately for all the executive de- 
partments. 

Then, too, it seemed appropriate not to include a number of laws 
that are different for the executive departments, but that are now 
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grouped under titles of the code intended to deal with these subjects 
on a governmentwide basis. 

For example, the sections of title 5 that establish the Department 
of Defense as an executive department were not brought in because 
one of the main purposes of title 5 is to provide a common home for 
the laws that set up the various executive departments. 

Next, there were laws that applied specifically to the Department of 
Defense or a military department, but that are logically inseparable 
from larger bodies of law that are properly allocated to other titles. 

An example of this is sections 80 through 80c of title 31, sections 
that lay down rules for the time when examinations of accounts by 
the military departments and services should be made. 

Then there were a few laws, like some of those in title 24, that 
are of military character but of lesser significance and are now 
codified in other titles under headings that require their inclusion. 
For example, we did not bring in from title 24 the sections dealing 
with the Soldiers’ Home. 

Next, there were military laws that were left out because they had 
been impliedly repealed or are obsolete or superfluous. I believe those 
were the laws that you asked about a little earlier. 

Those laws have not been codified. Instead, they have been listed 
for repeal because they are no longer in effect. One example is section 
664 of title 10, which provides, and I am quoting, “Women shall not 
be allowed to accompany troops as laundresses.” ‘Today laundry serv- 
ice is furnished to the troops by Quartermaster Corps personnel or 
through commercial facilities. 

In addition, we have not included in the text laws that are primarily 
military bat of temporary or limited significance only. These have 
been omitted from the text of the law but we haven’t listed them for 
repeal. 

For example, section 971c of title 10 provides for retiring lieu- 
tenant colonels who had World War I experience as colonels in certain 
cases. This law has been preserved and we have identified it by 
listing it in a table called table 2-D. This is on the theory that these 
classes are closing rapidly and will soon be dead altogether. In this 
way, these laws can be preserved intact and it will not ‘take a later act 
of Congress to remove the dead law from the books when it has 
finally run its course. In other words, these laws can be eliminated 
editorially when the proper time comes. 

Then there was a law dealing with the taking of sand and gravel 
from Fort Douglas. We left that out because it was of such limited 
interest. 

Finally, we left out temporary laws that appear in appropriation 
acts. These may be repeated for a few or many years or then dropped, 
or they may be continued indefinitely. We have not listed them for 
repeal, nor have we codified them. 

One of these is section 1161a of title 10, prescribing who may per- 
form the duties of librarian at the Military Academy. Laws of this 
kind are listed in a table called table 2-C. 

Senator O’Manoney. They are listed in the tables? 

Dr. Dickerson. That is correct, sir. Each law is grouped with 
others of that type and identified. No matter what law you are inter- 
ested in, you can go directly to the tables, whether you have the United 
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States Code citation or the citation to the Statutes at Large, and find 
out whether it has been codified, simply repealed (because it is dead) 
transferred to another title, or preserved as a temporary law or one of 
limited significance. 

Senator O’Manoney. In other words, this act, if it is passed, will 
enable the person who wishes to search for any law, affecting the mili- 
tary, to either find it in the codification of live law or find it in one of 
the tables 

Dr. Dickerson. That is correct. 

Senator O’Manoney. Of the laws which are not restated because 
they are of limited life or in the other table of laws which are to be 
repealed ? 

Dr. Dickerson. That is right. 

Senator O’Manoney. So that this will provide a source from which 
any person having need to check any portion of existing military law 
will be able to find out precisely what has happened to it ? 

Dr. Dickerson. Exactly, sir. 

Recently I had occasion to draft a provision relating to appointments 
to the three service academies. Using the tables we now have, I was 
able to ascertain very quickly the 26 or more laws that now bear on 
that subject. ; 

Senator O’Manoney. Are you prepared to discuss the screening ? 

Dr. Dickerson. Yes, sir; I hope to do that. 

Senator O’Manoney. Thank you. 

Dr. Dickerson. I'd like to spend a few minutes now on the matter 
of arrangement. I think this will be of some interest to you. 

H. R. 7049 contains two principal titles. 

One is title 10, called Armed Forces, which deals with the Federal 
aspects of military law. att 

And then there is title 32, which deals with the National Guard. 

Title 10, in turn, is divided into four parts. 1 

The first part, which we have called subtitle A, deals with the gen- 
eral military law. That is the part that relates generally to the Depart- 
ment of Defense and such segments of triservice law as the Uniform 
Code of Military Justice, the Armed Services Procurement Act, and 
other laws of that type. ! , 

Subtitle B is called Army. This title deals with laws that are de- 
voted primarily to the Army and in some cases shared with the Air 
Force. . 

Subtitle C covers the Navy and the Marine Corps. 

Subtile D covers the Air Force. 

It was difficult to allocate the existing laws among these titles and 
subtitles because some laws apply to 1 service, some apply to 2 services, 
some apply to 3 services, and some apply not only to those but also to 
the two nonmilitary uniformed services, that is, the Public Health 
Service and the Coast and Geodetic Survey. uate 

Because of the number of possible permutations and combinations 
here, we decided to split all biservice law and restate it separately for 
the separate services. Most of that was Army and Air Force law. 

On the other hand, laws that apply to all three services are for the 
most part stated in the general subtitle A. I gave you several examples 
earlier. 
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We took care of the nonmilitary services by two assimilating provi- 
sions in the bill. They follow the main titles. They are not part of 
titles 10 and 32 themselves. 

On page 749 of the bill appears section 3, which lists those parts of 
title 10 that are adopted for the Coast and Geodetic Survey. Section 
4 accompl ‘shes the same result for the Public Health Service by making 
appropriate amendments in the Public Health Service Act. 

We had a tough decision here. We had to decide whether to repeat 
these laws in their entirety or simply to adopt them by reference. In 
this case it was considered more desirable to handle it the latter way 
and thereby avoid the risk of introducing unintended differences be- 
tween the texts of the two statements. 

Incidentally, we discussed these sections very thoroughly with the 
legislative representatives of the Coast and Geodetic Survey and the 
Public Health Service. 

So far as we could, we tried to make the four subtitles parallel in 
arrangement. This was not completely possible, because the Navy 
law differs so significantly from the Army and Air Force law that 
it would be inappropriate to try to force them all into the same mold. 

Even so, there is some similarity here in the general aspects and this 
has been maintained in the bill. 

Between the Army and the Air Force statements, there is a much 
closer parallel. And in this case we tried to go all out to maintain a 
parallel treatment. In fact, not only do similar sections read alike but 
they have corresponding section numbers. 

For example, you can take any section number in subtitle B, relating 
to Army law, and by adding 5,000 to it, you have the number of the 
same provision of law as it applies to the Air Force. That will facili- 
tate cross-referencing in an area where cross-referencing is highly 
desirable. 

So much for the arrangement of the bill. 

We come now to what is probably of greatest interest to the people 
who examine the bill, that is, this matter of restatement of substance. 

Everybody has agreed, I believe, that it is a wise policy in a bill of 
this kind and size to make no change in substance whatsover, however 
desirable individual changes might seem to be. 

This bill, therefore, represents a restatement of existing law and 
nothing else. This does not mean, of course, that the law as stated 
is in exactly the same words as before. In some instances we have 
changed language to resolve ambiguities where it was not clear whether 
the law meant this thing or that thing. 

In each such instance we tried to rely on an authoritative court 
decision or the opinion of an official, such as the Attorney General or 
the Comptroller General, an Executive order, or a well-established ad- 
ministrative practice. 

Every one of these changes has been explained in the applicable 
revision note. And I repeat: none of these changes is a change in 
substance. They are simply clarifications of the language of existing 
law. 

Senator O’Mauonry. Who determined that the changes of lan- 
guage did not constitute a change of substance ? 

Dr. Dickerson. The many hundreds of people who fortified the 
judgment that we originally relied on. I refer to the experts to whom 
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we circulated the drafts. In many instances, as I indicated, we also 
sought authoritative opinions. Moreover, as I will outline later, we 
adopted every reasonable precaution to guard against the danger that 
you are suggesting here. 

The problem of avoiding substantive changes has been at the fore- 
front of our minds from the very beginning. 

Senator O’Manonry. Who made the decision ? 

Dr. Dickerson. The decision as to what the law meant ? 

Senator O’Manonry. As to whether or not the substance was 
changed. When there was a change of language from the statutory 
language, to the clarified language which you prefer, who made the 
final decision that the change of language did not constitute a change 
of substance ? 

Dr. Dickerson. That is hard to answer, sir, because in most in- 
stances there was a consensus—a general agreement on the point. It 
would be hard to indicate any one particular person. 

Certainly, the codifiers did not set themselves up as the final arbiters 
of what the law meant. We have assiduously avoided that sort of 
thing because we did not want to stultify ourselves by getting into 
the business of interpreting the law. 

Senator O’Manonry. When you say consensus, and this I ask be- 
cause I think it ought to be made clear on the record, you do not 
mean to imply that there was a majority and a minority of views and 
that the majority view controlled ? 

Dr. Dickerson. Well, I do not think I could say, in any field this 
complicated, that there was never a dissent on any subject. No; that 
would not be accurate, because as you know we have many courts argu- 
ing over points like these. 

Senator O’Manoney. Yes; the Supreme Court divides 5 to 4 fre- 
quently. 

Dr. Dickerson. We tried to be very conservative on matters of this 
type. And where a doubt could not be resolved with high degree of 
conviction, we went back to the source text. In fact, later this morning 
we will propose to you several additional changes going back to the 
source text, where we have been unable to resolve substantive doubts. 
We would rather be safe than wrong on that subject. 

But I do want to assure you that every possible precaution has been 
taken to perfect the substantive accuracy of this bill. I know of no 
way in which the bill could be made more accurate than it is now. 

eaten O’Manoney. Well, did this come up to you, in any occasion, 
for decision by you? 

Dr. Dickerson. Not to decide the substantive issues. 

Senator O’Manonry. Well then, where was it decided ¢ 

Dr. Dickerson. We have various officials. For example, where mat- 
ters of doubt have come up, we have addressed inquiries to the several 
Judge Advocates General, depending on which service was involved. 
In some instances I have addressed inquiries to Mr. Sprague, and he 
has given us some decisions. I will have occasion to mention one of 
those a little later. 

Senator O’Manoney. Can you tell me how many such decisions 
were referred to Mr. Sprague? 

Dr. Dickerson. Well, it is hard to say. Colonel King, do you have 
our opinion book? We have tried to keep a file, sir, of opinions on 
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the subjects that have come up. This book covers the period 1947 
through 1956, and the opinions in it were rendered by different people. 
Some of these are JAG opinions; some are opinions of the General 
Counsel. 

Senator O’Manoney. You are exhibiting to the committee—I say 
this for the purpose of the record—a file of approximately 150 pages 
of typewritten letters. 

Dr. Dickerson. Yes. 


Senator O’Manoney. That is just my approximation of the number 
of pages looking at it from a distance of a little more than a yard— 
these are letters from the high ranking legal officers of all of the de- 
partments involved ? 

Dr. Dickerson. That is right. 

Mr. Green. May I ask a question at this point ? 

With the exception of perhaps 1 or 2 areas, would it be correct to 
say that as the result of all of these opinions and questions and in- 
quiries going back and forth—I say with the exception of maybe 1 
or 2 areas—there is no area of disagreement among all of the people 
involved as to the status of this bill ? 

Dr. Dickerson. I think that is correct. You have indicated sev- 
eral exceptions that we will discuss later. 

I just wanted to make clear that I cannot personally assure you that 
the hundreds and hundreds of people who have looked at this bill 
are unanimous on all features of the bill. I do not think it would be 
possible to do that. 

One question that has come up in connection with this matter of pre- 
serving the substance of existing law is, how could we write an entire 
charter for the Air Force without changing the old law or creating 
new law, when so little of the present-day law appties in terms to the 
Air Force? 

I would like to make the answer to this explicit. Section 208 (e) 
of the National Security Act of 1947 provided, and I am quoting: 

For a period of two years from the date of enactment of this Act, personnel 
(both military and civilian), property, records, installations, agencies, activities, 


and projects may be transferred between the Department of the Army and the 
Department of the Air Force by direction of the Secretary of Defense. 


For several years following the enactment of the National Se- 
curity Act, many transfers of this type were made between the iwo 
military departments. The National Security Act also provided, and 
I am referring now to section 305 (a), that the laws that had before 
transfer applied to the things that were transferred continue to ap- 
ply just as if the transfer had not taken place. ; 

The result was that the property and personnel and any other things 
that were now in the Department of the Air Force continued to be 
subject to the same laws that had applied to them before transfer. 

Unfortunately, most of these laws, though legally applicable under 
this provision to the Air Force, continued to read only in Army terms. 
In fact, they continue to read only in Army terms, even though under 
that section they apply equally to the Air Force. 

All we have done in the codification project is to make express the 
legal effect of section 305 (a) of the National Security Act. And so 
you might say that although we created law in one sense, we did not 


create any new substantive law because it was already there by virtue 
of section 305 (a). 
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Senator O’Manoney. Stated another way, because the Department 
of the Air Force was by general law transferred from the Army to an 
independent status—— 

Dr. Dickerson. That is right. 

Senator O'Manoney. The laws which had previously been enacted 
governing the Army Air Force continued to control the new Depart- 
ment of the Air Force? 

Dr. Dickerson. Yes. 

Senator O’Manoney. And you have in this codification restated 
those laws for the Department of the Air Force? 

Dr. Dickerson. That is right. In so doing we substituted the ap- 
propriate Air Force terminology for the existing Army terminology. 

Senator O’Manoney. That is right. So there was a change of lan- 
guage but no change of substance. 

Dr. Dickerson. That is correct, sir. 

The next problem, turning from changes in substance, is that of 
changes in language. This has been fairly controversial because some 
of our language changes have looked frivolous or unnecessary, but I 
assure you that they have not been. 

A codifier is constantly faced with a paradox. He often has to 
change the law in form in order not to change it in substance. That 
is, if you don’t reword statutes that you are ‘consolidating you create 
or pernetuate obscurity, wordiness, and inconsistency. In fact, prob- 
lems of interpretation that do not exist when language inconsistencies 
appear in separate enactments arise when you bring those separate 
enactments together in a single enactment. 

Some of the laws that we have consolidated were written in their 
present form in the early days of our Nation. Others were enacted 
only recently. Words used at one time or in one context often mean 
something quite different in another. 

A good example of this is found in clause 2 of section 1408 b of 
title 10. This clause provides that the medal for merit may be awarded 
to civilians of—and I am quoting— 
nations prosecuting the war under the joint declaration of the United Nations. 


This is based on the act of July 20, 1942, chapter 508, section 2. Of 
course, the United Nations, as we know it today, did not exist back in 
1942. Soto avoid any confusion between the United Nations as it was 
referred to then, and the present. United Nations, we revised the term 
“United Nations” to read “the United Nations as then constituted,” 
referring back to that date I have just mentioned, which is indicated 
earlier in the text of the restatement. 

This appears in its new form in section 1122 of title 10 of the bill. 

You can see the confusion that would result if that provision were to 
be reenacted without change, because the natural inference would be 
that this language, enacted in 1956, would refer to the present United 
Nations. That is a sort of language dilemma codifiers get into if they 
attempt to preserve all the language of the existing source. 

We also found this: that even those laws that relate to the same sub- 
ject and that are enacted in the same general period may lack uniform- 
ity. We found, for instance, that the term “officer” in some statutes 
meant’ a commissioned or warrant officer, whereas in other statutes 
“officer” meant only a commissioned officer. 

If you put two such provisions side by side in a new statute and don’t 
change the terminology to make it uniform, you create confusion. 
























Ne RE ALL te ee 









Aa tL a 



















nteaneen me 


il eta ee ra 


REVISION OF TITLES 10 AND 32, UNITED STATES CODE 19 


Similarly, the term “Territories,” which normally includes only 
Alaska and Hawaii, was defined for the purposes of National Guard 
law in section 4 c of title 32 as including Puerto Rico and the Canal 
Zone. Neither of those is a Territory in the classical sense. 

The term “service in a reserve component” may mean one kind of 
service in one law and a different kind of service in another law. 
Conversely, one act may use the term “rank” to describe what another 
act calls “grade.” 

What happens when you put all these heterogeneous laws together ? 
It becomes desirable and even necessary to restate them in a uniform 
terminology. The uniform terminology that we adopted here is set 
forth in section 101, the definition section, of both titles. Section 101 
of title 10 fixes the meaning of about 33 basic terms such as “officer,” 
“Territories,” “active duty,” “authorized strength,” “department,” 
“orade,” and “supplies.” 

It was this, more than anything else, that made it possible to write 
a consistent bill. 

In addition to this, we made a number of stylistic changes. These 
are difficult to explain because when you look at an individual stylistic 
change it does not seem to amount to much. 

Although many of these stylistic changes look trivial when you view 
them individually, I want to assure you they were not made for their 
individual significance, so much as for their overall effect in reducing 
ambiguity, in reducing the size of the text, in drawing the parts to- 
gether, and in making the whole product easier to read and to work 
with. 

Here are some examples of things we did in this field in addition to 
standardizing basic terminology. 

First, we tried to use current legislative terminology. For example, 
where the word “soldier” appeared, we used the more modern, broader 
legislative term, “enlisted member,” making it possible to address some 
provisions to all three services simultaneously. 

Also, we used standardized phrases to produce consistency, and to 
avoidambiguity. Instead of saying, for example, “from July 1, 1950,” 
which is usually ambiguous because you don’t know whether it includes 
July 1, we said, “after June 30, 1950,” so that the reader would have 
no doubt that July 1 was intended to be included. 

We also used a number of devices that experience has shown tend 
to improve the clarity and general readability of statutes. 

You are familiar with the criticism that lawyers are under generally, 
particularly in writing statutes: that they make them unnecessarily 
complicated. 

We hope we haven’t done anything radical, but we have tried to do 
the things that experience has shown improve clarity and readability. 
We tried to use short sentences. We used the tabular form of presen- 
tation where we thought it was appropriate. We stuck pretty largely 
to the present tense, the indicative mood, the singular number, and 
the active voice. 

Finally, we tried to eliminate redundancy and other unnecessary 
verbiage. Where the expression “order and direct” appeared, we 
just put in the word “order,” which covers both ideas. 

A number of people who looked at these drafts were in the first 
instance verv much alarmed because they feared that the mere change 
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in language might result in changes in substance or, equally important, 
might impair the precedent value of earlier judicial decisions and other 
interpretations. 

This fear would seem to be well-founded were this the usual kind 
of amendatory legislation, where you can infer that a change in lan- 
guage is intended to produce a change in substance. 

In a codification statute, however, it seems generally agreed by the 
courts that there is a contrary presumption, that the law is intended to 
remain substantively unchanged. We have cited a number of court 
cases in the House report. So far as I know, and I think Dr, Zinn 
and Mr. Green will support me in this, there is no dissent anywhere on 
this particular point. 

Dr. Zinn. There is none. 

Dr. Dickerson. This is a firmly established point of law. And if 
that presumption needs bolstering at all, the legislatitve history of 
this act will certainly do so. 

In addition, to make doubly sure, we included in the bill itself sec- 
tion 50, which I will read to you: 

In sections 149 of this act [those are the provisions that restate existing law] 
it is the legislative purpose to restate, without substantive change, the law re- 
placed by those sections on the effective date of this Act. 

That is a clear expression of legislative intent to restate the source 
law without substantive change. 

If additional assurance is needed, and I doubt that it is, such a pro- 
vision will remove any possible doubt. ‘ 

I would also like to say a word about the repeal section, section 54. 
Concern is sometimes expressed lest this bill repeal the wrong laws. 
All the laws that have been restated in the bill have been listed for 
repeal. In addition, we have listed for repeal the laws that are already 
dead but never have been given an officia] funeral because they have 
not heretofore been expressly repealed. 

On the other hand, I want to assure you that we have not listed for 
repeal the laws that have been omitted from the new text on the ground 
that they are of temporary or limited interest or should be transferred 
to other titles of the United States Code. 

earn laws have been preserved intact and they are classified in the 
tables. 

This brings us to a subject upon which you asked me a question a few 
minutes ago: the editorial methods we used to produce the new text 
and tables to assure that the result would be workmanlike, fairly easy 
to read, but, most important, make no substantive change in the exist- 
ing law. 

If you will permit me, I would like to mention the legislative back- 
ground of some of the people who worked on this bill. 

Mr. Minor, who has been introduced to you as the senior Air Force 


representative, at one time worked for the Senate Legislative Coun- 
sel’s Office. 


As Mr. Sprague indicated earlier, I worked in the House Legislative 
Counsel’s Office for 2 years. | 

Mr. William E. Gilmore, an excellent draftsman who performed 
very valuable services on this project before he died several years.ago, 
was an alumnus of the Hlinois Legislative Reference Service, where he 
prepared a large number of statutes, 
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Mr. Ronald F. Moist had done codification work in West Virginia. 

Col. William F. Vance had done some in Ohio. 

Besides these people with legislative experience, we had a number 
of people who were firmly grounded in military law, people like Col- 
onel King, Lt. Col. George M. Lhamon (USMC), and Comdr. Enser 
W. Cole. 

We tried to take no significant step and to make no significant 
change in established procedures without first clearing with the peo- 

le on Capitol Hill who are responsible for publishing the United 
States Code. That put us in frequent contact with Dr. Zinn and the 
other members of his staff. 

In some instances we also cheeked with the Edward Thompson Com- 

any of Brooklyn, which assists the Judiciary Committee in publish- 
ing the code. In fact, in the early days of the project, most of the 
people who worked on it went up to Brooklyn to learn the techniques 
they use in preparing text for the United States Code. 

We feel that the methods that we adopted here and which I am 
about to describe were a logical development and application of their 
methods of compilation to the somewhat different problems of codifi- 
cation. 

Besides the general management aspects of codification there have 
been three main aspects to be dealt with. 

First of all, there was the research aspect of the project. Secondly, 
the editorial aspect. And thirdly, the audit control aspect. 

The research aspect involved examining very carefully the existing 
legislative situation. We set up a team of researchers that examined 
every section of the United States Code to see what should be included 
and what should be excluded. 

This covered every bit of text that has ever appeared in our primary 
area of responsibility, that is, titles 10, 32, and 34 and chapters 3, 7, 
and 11B of title 5. 

The researchers selected for inclusion general and permanent laws 
that were properly applicable to titles 10 and 32. They rejected all 
special, temporary, executed, superseded, or obsolete laws. This team 
sas checked the Revised Statutes and the Statutes at Large to see 
if there were any uncodified laws that should have been included in 
the United States Code but had somehow been overlooked. 

Fortunately, a very thorough job had previously been done on the 
last point by the Army Judge Advocate General’s Office and the 
Legislative ee Division of the Library of Congress. That 
carried us up to about the year 1940. 

From 1940 on, our researchers made an independent check of all 
the Statutes at Large. 

Senator O’Manonry. Every single one? 

Dr. Dickerson. Yes, sir. 

Senator O’Manoney. Beginning with the first ? 

Dr. Dickerson. No. That had been done by the earlier research 

roject. The Army and Air Force group checked the statutes at 
e only from 1940. The Navy, with a little different problem, went 
back to the very beginning. How far back did you go? 

Commander Scuu1ine. 1st of June 1789. 

Dr. Dickerson. That will indicate something of the thoroughness 
that has gone into this project. 


80584—56——4 
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Senator O’Manonry. Commander, did you find any laws of 1789 
that had to be repealed ? 

Commander Scuitir1ne. No, sir; I do not believe we did. I think 
we found approximately four of a date before the revised Statutes of 
1873 that we thought were still alive and should be codified. Later 
we changed our minds. 


So, actually, if we had it to go over again, we would not go back 
earlier than 1873. 

Senator O’Manoney. I notice on page 779 of the bill as it passed 
the House, in the list of Statutes at Large, an act of June 22, 1798. 
That never was codified, apparently, but it is now repealed. 

Dr. Dickerson. Yes. It apparently has no effect today. 

The second main aspect that I mentioned was the editorial aspect. 
I am sure you will be interested in this because it goes to the very 
heart of the preparation of the new text. It will also show further 
the great precautions that we adopted to make this thing substantively 
accurate. 

Each chapter was assigned first to a lawyer editor, called a revising 
editor, who after examining the existing authorities against the back- 
ground of contiguous law and checking with the available adminis- 
trative personnel, prepared new text for his chapter. 

He also prepared a revision note for each section explaining the 
changes, additions, and deletions, and so on. In this way, he ac- 
counted for every bit of the source law. 

When this attorney was through with his work, the same chapter 
was assigned to another lawyer whom we called a review editor. His 
job was to cross check the first man at every point. 

We found that this material is so complicated that we dared not 
trust to any one person, no matter how adept he is at legislative draft- 
ing, to do a perfect job. 

So we had someone check him at every point: check all his citations, 
check his allocations, criticize the drafting, and so on. Sometimes the 
two men worked as a team. 

We found that this had a significant effect in improving the quality 
of each chapter. 

Thirdly, the chapter was submitted to a panel of 6 to 10 lawyers who 
had not previously worked on it. These lawyers did not do the same 
kind of checking as the review editor. They did not check all the cita- 
tions. They simply went back and looked at the source and then, draw- 
ing on their own experience, mostly as military lawyers, tested the 
aaNet text against their knowledge of the source and how it had 

een interpreted. 

Again, we found that this crossfire of discussion significantly im- 
proved the chapter. ‘ 

When the panel had completed its work, the entire thing was turned 
over to several lawyers, whom we called control editors, for a rigorous 
audit to see that the many fragments had been accounted for and all 
of them fitted together adequately. 

They audited the revision notes against the text, the revision notes 
against each other to see that they completely dovetailed, and these in 
turn against the tables to see that they all added up. It was like a sort 
of double-entry bookkeeping system. 
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I think it is fair to describe what these gentlemen did as a true 
“audit.” What they developed was an elaborate and thorough ac- 
counting system in which the tables and revision notes were integral 
parts, to see that no law was lost and that no law was repeated. 

Then, to assure consistency and accuracy of substance, terminology, 
and style, we ran about 50 or more of what we have called across-the- 
board checks. To give you an example, we had one lawyer just check- 
ing through the entire code to see whether commissioned officers had 
been described uniformly. Or we had him go through to see whether 
we had used the word “territory” consistently. 

In that way we were able to remove unevennesses that might have 
crept in between chapters. This tended to tie the whole product to- 
gether and make it more readable and understandable. Once in a 
while it exposed substantive errors that could be found in no other 


way. 

Finally, the results were printed up with the revision notes and 
circulated very thoroughly, not once but twice. 

Senator O’Manoney. Were substantive errors discovered 4 

Dr. Dickerson. Yes, there were on some occasions. 

Senator O’Manonry. Can you give us an example? 

Dr. Dickerson. Well, let’s see. I am embarrassed not to be able to 
think of one readily. Can you think of one? 

Dr. Zinn. Puerto Rico. 

Dr. Dickerson. That was not a substantive error, really. Well, it 
is hard to pick one out of the hat. There were a number of them. 
We made errors here and there in the technical aspects of retirement 
law. We made, I think, a couple of errors in stating the relationship 
of the Navy JAG to the Marine Corps. I will have to go back and 

ick up a few of those. A couple of them may come up later today. 
hones they do not turn out to be errors. 

When we got all these comments in, we took them very seriously. 
We cut them up and compiled them section by section and then we sat 
down and carefully analyzed them. 

And when we didn’t agree with the comment—we agreed with many 
of them—we sat down, with the commentator and worked out our dif- 
ferences of opinion. In some cases, the commentator receded ; in other 
cases, we receded and made the changes. 

This took many months, but it was well worth it. We goi a product 
that we not only believe in but the people who commented on believe in. 

Senator O’Manoney. What sort of instructions were given to the 
various members of the entire staff in the work that they were to per- 
form? Were those instructions given orally or in writing—sometimes 
orally or sometimes in writing ? 

Dr. Dickerson. The size of the project made it necessary to give 
the instructions in writing. I devoted many hours during the first part 
of the project to that particular phase. 

For one thing, it turned out that we needed to standardize our style, 
so I-took several weeks off and prepared a synthesis of the existing 
drafting materials, and out of that was able to develope a manual of 
drafting style. 

T also worked with some of the others on matters of procedure. ‘This 
thing TF have been describing to you was expressed in very precise in- 
structions. We had forms printed up, such as forms for revision notes, 
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and we issued instructions on how to handle text, how to handle all 
sorts of problems. 

In fact, I don’t know of any other project in which that kind of thing 
has been so necessary as in this case. I am sorry I don’t have a copy 
of our ins‘ructions with me today, but I can make them available to 
the committee if they would like to see them. 

Senator O’Manoney. I wish that you had. If you had a copy of the 
manual and your printed instructions, I would call in a photographer 
and have your picture taken, 

Dr. Dickerson. Altogether, we issued about 27 Policy and Proce- 
dure Memorandums. One dealt with how the panels were to operate. 
One dealt with what across-the-board checks were to be made and the 
procedure for making them. Another dealt with uniform terminology. 
One dealt with transfers. One dealt with the very difficult problem 
of how to prepare the Army and Air Force drafts simultaneously 
without needlessly duplicating a lot of typing. 

I think I mentioned the matter of the audit control aspect, the third 
phase. This was primarily the work of three lawyers and was based 
primarily on the revision notes and the tables. Each revision note 
carries source credits both from the Statutes at Large and the United 
States Code, showing to the exact word—like “the 35th through the 
56th words” of a certain clause—the sources for the proposed text. 

Following the source credits in each revision note is an explanation 
showing what has been changed, and why; what has been subtracted, 
and why ; and what has been added, and why. 

The other important tool, and this was an indispensable tool, was 
the tables. There are two main sets of tables. 

Table 1 is a complete allocation of the source law according to the 
Statutes at Large. So, if you are starting with a source credit. from 
the Statutes at Large, you can go to table 1 and find out what happened 
to that particular provision. 

Table 2 and its family of subtables do the same job for the United 
States Code. If you start with a code section and go to the master 
table, table 2, it will tell you what has happened to it. 

If you want to know where a particular provision of title 10 is 
codified or how it has been disposed of, the best place to look is table 2. 
Table 2 is the key to the whole project. 

Senator O’Manoney. This is quitea bill. Has it ever been weighed ? 

Dr. Dickerson. We have measured the dimensions of the project 
from every conceivable standpoint but we have never weighed the bill. 

Senator O’Manonry. You may proceed. He will find a scale, I 
am sure. Maybe you will find your picture in the paper after all. 

Dr. Dickerson. Well, table 2 will tell you, if the section has been 
codified, in what sections of subtitles A, B, C, or D, or of title 32 it has 
been restated. If the law is being repealed because it is obsolete, refer- 
ence is made to table 2A, where a full explanation is given as to why 
this particular law is considered to be dead. 

Every law that has been omitted and listed for repeal has a full 
explanation as to why it has been so treated. ’ 

Nesiflecs to say, the work on the tables and revision was prodigious. 
The very size of the House report would indicate that. It consists 
entirely of revision notes and tables and it serves as the main founda- 
tion upon which the text of the bill itself rests. 











REVISION OF TITLES 10 AND 32, UNITED STATES CODE 25 


The control editors ran an amazing number of checks. They checked 
the chapter tables against the main distribution tables. They checked 
the citations of all source statutes. They checked the repeal table in 
the bill against the distribution tables. They checked the section 
eatchlines against the chapter tables of contents. They checked the 
quotations in the revision notes against the sources, and so on. It 
was really an amazing amount of work to have to cope with. 

At this time I want to pay tribute to the three lawyers who spent 
most.of their time working on these tables: Lt. Col. Joseph P. Ramsay, 
for the Army, who has since left the project; Lt. Comdr. Charles J. 
Murphy for the Navy, who likewise has left the project; and, third, 
Mr. Allan J. Morrison for the Air Force, who is here today and still 
working on codification. 

A lot of this work does not appear in the text itself but the text could 
not appear in its present form without the fine work that has been 
done by the researchers and the control editors. 

That, Mr. Chairman, completes my remarks on the bill. 1 will be 
glad at this time to try to answer any questions you may care to ask me. 

Senator O’Manoney. Codification, of course, is a very skilled art, 
and it has been followed for many years in making codes of law. 

The first of all the codes that I have heard of was that of Ham- 
murabi in the ancient days. 

Has your staff or the staff which worked upon this codification in- 
troduced any new techniques ? 

Dr. Dickerson. We have, you might say, exploited more fully here 
than in earlier cases techniques that are not really new but have been 
largely neglected. For example, we have used more of the eye-catch- 
ing devices of tabulation. Thus, the provisions for determining re- 
tired pay have been put in tabular form for ease of comparison. We 
have also introduced a table of relative rank, where today you have to 
look to many separate laws and still not get a complete picture. 

I think that some of the techniques of putting the bill together were 
quite new, simply because the size of the bill forced us to think about 
problems that the average draftsman more or less takes for granted 
or deals with unconscionsly. 

It is the rare drafting office that has written ground rules, because 
most legislation is prepared by small groups, 1 or 2 or 3 lawyers who 
can exchange ideas and standardize techniques informally. We 
couldn’t do that. During one period, we had upward of 20 lawyers 
as between the Army, Navy, and Air Force. And, of those, 14 were 
working on the same subtitle at the same time. 

As far as language is concerned, we tried to reflect the most modern 
views on simplification. 

Again it was a distillation, you might say, of the accumulated ex- 
eriences of many people. We hope we have made a contribution 
ere, but I don’t think we can say this is a radical departure from the 

past. It is an outgrowth, a broadening, a deepening of continuing 
developments in legislative techniques. 

Senator O’Manoney. In any event, you have had a thorough ex- 
amination of all source material, all from the Revised Statutes back 
to the Statutes at Large and to any collections that may have been 
made in the past ? 

Dr. Dickerson. That is right. 

Senator O’Manoney. Everything is covered here? 
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Dr. Dickerson. Yes, sir. We examined the Military Laws of the 
United States, a publication of the Department of the Army; we ex- 
amined the Court of Military Appeals cases in some instances. 

Senator O’Manoney. And the tables have been so arranged that it 


is possible easily to find laws which have been omitted or laws which 
have been repealed ? 


Dr. Dickerson. We think so. 

Senator O’Manoney. Did the Unification Act have any effect upon 
the work? 

Dr. Dickerson. It did to this extent: It posed a difficult problem 
of allocation. The unification law, you see, has only accomplished 
a partial standardization of law. at is exemplified by the tri- 
service laws that appear in subtitle A, such as the Uniform Code of 
Military Justice and laws of that type. 

The fact that standardization is incomplete is demonstrated by the 
very sizable dimensions of the three separate subtitles dealing with 
the Army, Navy, and Air Force. These represent laws that we could 
not standardize because substantive standardization has not gone 
that far. 

In other words, H. R. 7049 reflects but does not change the degree 
of unification that has already been accomplished. 

Senator O’Manoney. Of course, the law providing for unification 
had an objective of eliminating conflicts and concentrating in one con- 
trol various activities that had been carried on separately by the differ- 
ent departments respectively before. It is quite likely that in the 
preparation of that Unification Act it was impossible to go through—I 
know we did not go through because I was a Member of the Senate 
at the time—all of the different statutes as you have done now. 

Was there any possibility that in this codification anything tran- 
spired to broaden the effect of the Unification Act ? 

Dr. Dickerson. Nothing has been done to broaden it substantively. 
Only this much has been done: It is now possible, for the first time, 
I believe, to appraise the existing legislative situation. In other words, 
Congress, after enacting this bill, can now sit down and ascertain 
very quickly which laws are different for the services and which laws 
are the same. They can decide to what extent it is appropriate to 
standardize some of the differing laws now appearing in the separate 
subtitles and move them into the general subtitle. 

Senator O’Manoney. You gave us some testimony about Public 
Health and Coast and Geodetic Survey. 

Dr. Dickerson. Yes. 

Senator O’Manoney. I do not know that that is quite clear to me as 
to precisely what the problem was. 

Dr. Dickerson. Let me take as an example title IV of the Career 
Compensation Act, dealing with retirement for physical disability. 
Title IV applies not only to all three of the military services but also 
to two services that, while nonmilitary, are in the same category in the 
sense that they, too, are uniformed services. These are the Coast and 
Geodetic Survey and the Public Health Service... 

Since we were restating that law and did not want to dismember it, 
we had to do something about the law as it applies to those two services. 
We either had to restate it for them or had to include a provision that 
would incorporate by reference the appropriate provisions that we 
codified here so that they would also apply to those services. 
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Perhaps you would be interested in looking at the two sections of 
H. R. 7049 that assimilate the specific provisions of the new title 10 that 
should be made applicable to those two services. 

On page 749 

Senator O’Manoney. Part of title 10, adopted for the Coast and 
Geodetic Survey. 

Dr. Dickerson. Section 3 provides that the following provisions of 
title 10, Armed Forces, including changes in those rules ‘made after the 
effective date of this act apply also to the Coast and Geodetic Survey. 

Chapter 61 is the chapter of title 10 that codifies title IV of the 
Career Compensation Act, relating to retirement or separation for 
physical disability. 

enator O’Manionry. This is just a selection of that law that applies 
to the Armed Forces. 

Dr. Dickerson. That is right. 

Senator O’Manoney. With reference to the effect upon the other 
two services ? 

Dr. Dickerson. Yes. 

Senator O’Manoney. That is clear, then. 

You referred to the number of dead statutes revealed by your re- 
search, 900, I think. 

Dr. Dickerson. Those are either complete statutes or what we call 
citable units, that is, complete clauses or subsections or paragraphs. 
They would not include a particular obsolete phrase out of the middle 
of a sentence. We could not very well count those, too, although they 
should be taken into account. 

Senator O’Manoney. I thought you referred to the statutes them- 
selves ? 

Dr. Dickerson. Yes. Some of those are complete statutes. Some 
are simply sections. 

Senator O’Manoney. Then you spoke of the uncertainties in the 
live law. 

Have you fully explained that ? 

Dr. Dickerson. Well, some of it. 

Senator O’Manoney. Did you mean by that to refer to the vague 
passages that needed inter pretation ? ¢ 

Dr. Dickerson. That is right. There are vaguenesses and places of 
ambiguity. There are places ‘in the retirement law, for example, where 
the term “Secretary concerned” is used, and the problem is whether 
you can count service earned at an earlier time in another military 
service. 

Does the term “Secretary concerned” refer to the Secretary of the 
military department that is retiring him, or does it mean the Secretary 
of the military department under which he performed the earlier 
service ? 

That is as good an example as any. 

Senator O’Manioney. It might be covered as meaning statutes in 
which the language by reason of defici lency was not altogether clear. 

Dr. Dickerson. That is right. It is shocking how many of the 
bread and butter terms that we use every day are so uncertain. The 
very term “United States” in its geographic sense has been used vari- 
ously to cover, at one extreme, everything under the sovereign juris- 
diction of the United States and, at the other extreme, simply the 48 
States and the District of Columbia. 
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Senator O’Manoney. But none of the uncertainties were meant by 
you to indicate any vagueness in substantive law or in the general 
objective of the law? 

Dr. Dickerson. I am not quite sure I follow you. 

Senator O’Manoney. None of these uncertainties to which you re- 
ferred were intended by you to include any differences in substantive 
law ? 

Dr. Dickerson. That is right. In resolving an ambiguity, we made 
no substantive change in the law. We simply made express what is 
there latently but does not appear on the surface of the language. 

Mr. Green. May Lask one question of you / 

What was your handling of the Coast Guard? You recall that dur- 
ing times of war usually there is a transfer of the Coast Guard to the 
Navy from the Treasury Department. 

Dr. Dickerson. That is a complicated thing to answer. The Coast 
Guard, as you know, has its own title, title 14. 

Mr. Green. Yes. 

Dr. Dickerson. Some of the laws that apply to the services we 
have been discussing apply also to the Coast Guard, even when it is 
not operating as a service In the Navy. And the question was, What 
should we do about that kind of tri-service law? Should we cut it 
in two and put a piece over in title 14 or leave it all in here ? 

Well, this one was resolved as a sort of compromise. Everything 
that applied to all of the military, including the Coast Guard even 
when it is not operating as a service of the Navy, was put in subtitle 
A, the general subtitle. Vis-a-vis subtitle A, therefore, title 10 is truly 
an Armed Forces title. 

Senator O’Manoney. For your caption here—how many pounds 
have we got on there? Did you weight it out there? What did it 
weigh ? 

The PHorocrarHer. One book was 2 pounds and 11 ounces and the 
other book was 3 pounds and 7 ounces. 

Senator O’Manoney. Here is 6 pounds of military law, the produce 
of 8 years of research. I think that is a good caption for your picture. 

Now I will thank you, Doctor Dickerson, for the work you have 
done. 

Do you want to proceed, Mr. Green ? 

Mr. Green. If I understand you correctly, Doctor, the Coast Guard 
as it exists now under the Treasury would primarily operate under 
title 14? 

Dr. Dickerson. That is correct. 

Mr. Green. But in the event of a transfer to the Navy, during times 
of war, then it would operate under the laws which are provided for 
in this classification so far as the military unit is concerned ? 

Dr. Dickerson. I don’t think those two lines coincide exactly. 
Everything that is of an across-the-board nature and applies to the 
Coast Guard, whether or not the Coast Guard is operating separately, 
has been put in subtitle A. The Uniform Code of Military Justice, 
which applies to the Coast Guard whether or not it is operating as a 
service in the Navy, was brought in to title 10 in order to make it 
more ful'y an “Armed Forces” title. 

Senator O’Manonry. You suggested to me at the beginning that 
there were two areas of possible controversy. 
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Mr. Green. That is correct. 

Yes, and the questions raised by Chairu:an Vinson in the Armed 
Services Committee of the House relating to tiie duties of the Judge 
Advocate General of the Navy. 

Senator O’Manonrey. Shall we go into that now / 

(Diseussion off the record.) 

Mr. Green. Let me present to you some noncontroversial changes. 
That. is what Dr. Dickerson will deal with. | might state that I have 
reviewed them and I believe Dr. Zinn has also reviewed them. We 
find nothing that seems at all out of place. 

Senator O’Manonry. These are changes to correct typographical 
errors, changes dealing with miscellaneous prohibitions and penalties, 
and the like. 

Dr. Dickerson. Perhaps it would be helpful if 1 made a general 
statement about the character of these proposed chan es. 

The following proposed changes are of various kiuds and they come 
from various sources. Some of them came from people who com- 
mented after H. R. 7049 was passed by the House and others resulted 
from a further examination by the codifiers. 

Some of them are to correct errors that crept in during the legisla- 
tive process itself. Most of them are insignificant. Most of them affect 
form only. Only a few affect the substantive accuracy of the bill. If 
adopted, none of them would result in a deviation from the substance 
of existing law. 

Together, they are designed to improve the overall clarity and tech 
nical accuracy of the bill. 

Although it might appear on the face of it that there are a large num- 
ber of changes involved, actually they represent only a slight change 
in a bill of over 800 pages. Moreover, as you will note, it takes many 
more words to describe a change than to make the change itself. In 
fact, the relatively small number of changes of any material substan- 
tive significance testifies to the general accurateness of H. R. 7049 as 
it was passed by the House of Representatives. 

These changes have all been discussed with Mr. Green, and a copy 
was provided earlier to‘Dr. Zinn. 

To make it easier to handle them, and to save the time of the com- 
mittee, we have put these proposed changes in five groups. The first 
group can be dealt with rather summarily. Those are the changes to 
correct typographical errors. There are only 20 of these, and they 
represent the sort of typing, printing, or other mechanical error that 
is inevitable in a job of this size. It is the kind of thing that even gets 
into publications such as the Saturday Evening Post. Harpers Maga- 
zine, and our better law reviews. 

But we believe that making these changes in this case will virtually 
eliminate this kind of error from the bill. 

Senator O’Manonry. Now, on page 2 of part 2: “Changes for 
Uniformity of Expression,” my eye falls upon several of the amend- 
ments. One of these, No. 10, is perfectly clear. It strikes out the 
words “abroad or in” and inserts in lieu thereof, the words, “inside or 
outside.” 

That is obvious on its face why it was done. 
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On the other hand, in No. 8, in two sections it is proposed to strike 
out the word “leave” and insert the word “authority.” That is not as 
clear on its face. 

Dr. Dickerson. That is right. You have to know the reason why 
we put that change in. We did it simply to standardize the so-called 
“AWOL” provisions. The Uniform Code of Military Justice, as I 
recall, adopts the phraseology “*»bsence without authority” and we 
have tried to follow that terminology throughout in order that the 
reader would realize that we were talking about the same thing each 
time the subject came up. 

Incidentally, this second group—— 

Senator O’ M. AHONEY. I see nothing synonymous between “leave” 
and “authority,” for example. 

Dr. Dickerson. Taken out of context that is perfectly true, but in 
the context in which they appear, in the phrases “absence without 
leave” and “absence without authority” as construed in military law, 
they aresynonymous. 

Senator O’Manoney. I see. 

In No. 7, there is a possibility of a substantive po This is 
on the same page, too. You strike out the words “a person” and 
insert in lieu thereof the words “an officer.’ 

A “person” would apply to anybody, whether in or out of the mili- 
tary service, whether a man or woman. An “officer,” of course, would 
only apply to a person who has an officer status, whether warrant 
officer or commissioned officer. That is not clear. 

Dr. Dickerson. That is exactly right, sir. In this context, how- 
ever, a “person” can only mean an “officer,” because, if I may read 
the whole subsection, “a person appointed under subsection (a) may 
be ordered to active duty for such period as the President prescribes.” 

Now, a “per son” appointed under subsection (a) has to be an “offi- 
cer,” because subsection (a) requires that he be such. 

The reason for the change is this: Where we are referring to an 
“officer,” we would like to use the term “officer” so that we may 
preserve the distinction that you are validly making, and where 


we are talking about a nonmilitary person we would like to use the’ 


term that best describes him, namely, a “person.” 

Thus, when we are discussing someone before or after he gets into 
the service, we refer to him asa “person, > but while he is in the service 
we refer to him as a “member” or an “enlisted member” or an 
“officer.” 

Senator O"Manonry. As to these questions which I have asked of 
you, are your answers typical of all of the amendments offered here 

Dr. Dickerson. Yes. They are simply to perfect the application 
of the well-established prince iple of drafting that similar ideas should 
be expressed similarly, reserving differences in language to indicate 
differences in meaning. It makes the result clearer and more readable. 

Senator O’Mauonry. I think that is very proper as an objective. 

Dr. Dickerson. Group 3 deals with a special situation that was 
called to our attention last September by one of the gentlemen in 
the Legislative Reference Service in Puerto Rico. 

In 1952, Puerto Rico ceased to be merely a possession of the United 
States and became a Commonwealth, It thereby assumed a new rela- 
tionship to the United States and to the United Nations. This has 
been reflected in actions by the U.N. 
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This new status is recognized in a number of proposed language 
changes which, however, if adopted, would ‘make no substantive 
change in the way existing military laws apply to Puerto Rico. They 
would simply refer to or characterize Puerto Rico as a “Common- 
wealth” instead of as a “possession” as it is now characterized under 
section 101 (3) of title 10. 

Senator O’Manoney. I was chairman of the Committee on Interior 
and Insular Affairs at the time that this law was passed, it so hap- 
pened—giving Puerto Rico the status of a Commonwealth, so that 
I am perfectly familiar with the necessity for these changes. 

Colonel Krxc. May I put in a few words here ? 

Senator O’Mauonry. Yes, Colonel. 

Colonel Kine. This letter which I have in my hand is, as Dr. Dicker- 
son said, from a member of the Legislative Reference Service of the 
Commonwealth of Puerto Rico, Mr. Trujillo. He wrote it to us after 
seeing a copy of this bill. He invited our attention to the change in 
the status of Puerto Rico and suggested wisely and properly corre- 
sponding changes in our language, which had been framed before the 
change in the status of Puerto Rico occurred. 

I took a copy of the bill and went through it page by page and tried 
to find every place where Puerto Rico was mentioned, either by name 
or by description, as a possession, or otherwise. And I undertook to 
make the appropriate changes necessary and we sent a copy of the bill 
thus amended back to Mr. Trujillo for his further check. 

Senator O’Manongry. Do you wish to make that letter a part of the 
record ? 

Dr. Dickerson. I don’t think it is necessary. With your permission 
I will go on to the next group. 

Senator O"Manoney. Please do. 

Dr. DickErson. Group 3 consists of 18 changes affecting laws re- 
lating to the National Guard. 

These came about as a result of extended discussions this past fall 
and winter between the National Guard Association and the codifiers 
in the Pentagon. 

Some of the origina] suggestions or comments were withdrawn. 
Most of them, however, were accepted. The result of these conferences, 
which I may say were very pleasant, resulted in complete agreement 
between the National Guard Association and the codifiers, even to the 
matter of specific wording. 

The fruits of that agreement are embodied in the following 18 pro- 
posed amendments, almost all of which are of a highly technical na- 
ture. These, too, have been discussed with Mr. Green. We will be 
happy to go into any of them. Some of them are very complicated. 

The important thing is to assure you that each change represents 
complete agreement not only as to substance but as to wording, 

Senator O’Manoney. General Walsh, you agree with that state- 
ment; do you not? 

General Watsu. Yes, sir. I would like to say for the record, if I 
may, Mr. Chairman, that we shall be eternally grateful to this group 
for their unfailing patience, courtesy, and consideration which they 
have afforded to us sand we are indeed ‘grateful. I think that this group 


has done a monumental piece of work and they are to be commended 
and complimented. 
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Senator O’Manonry. Thank you very much. I think that is well 
deserved. 

Dr. Dickerson. Thank you. 

Senator O’Manonrey. Do you wish to go on to part 5? 

Dr. Dickerson. We had one more group of the so-called noncon- 
troversial changes to discuss. 

‘This group is described as a “miscellaneous group,” and is exactly 
that. It is a modest number of changes that do not fall into the pre- 
ceding four categories. Most of these, again, relate only toform. Sev- 
eral, however, are designed to improve the technical accuracy of the 
bill. 

I can give you several examples, if you like. Like the others, they 
have been discussed with Mr. Green. I believe that he finds them all 
acceptable. 

If I may give you an example of the changes affecting form, the 
very first one provides for a renumbering of certain sections to ac- 
commodate laws that are now being drafted to reflect laws passed 
since the cutoff date. I think I neglected to mention that H. R. 7049 
is up to date as of March 31, 1955. We have not included laws that 
became effective after that date. 

We are now preparing a bill which, if H. R. 7049 is enacted, will 
serve as a supplement and cleanup bill. Knowing that fairly sizable 
pieces of the Reserve Officer Personnel Act and other laws are coming, 
we would like to leave several spaces to serve as a home for those pro- 
visions when they are introduced at those places. They will then 
appear in their logical order. 

To give you an example, we would like to make room for the defi- 
nition of “active status” in section 101 following the definitions of 
“active duty.” This is entirely a procedural matter. 

Although there are other proposed changes affecting only wording, 
I would like to mention, if I may, a couple that affect substance. 

Here is one example: Section 1 of the act of August 21, 1954, chapter 
783, abolished a separate promotion list for the JAG Corps of the 
Army. That law had repercussions in many places, and we were at 
some pains to conform the draft to reflect that abolition. However, 
there was one place where we dropped a stitch. That was in section 
3296. 

You will notice that in subsection (b) we include in clause (2) a 
reference to a separate promotion list for the Judge Advocate Gen- 
eral’s Corps. We would like to propose an amendment to strike out 
that clause and renumber clauses (3) and (4) as clauses “(2)” and 
“(3)” to follow through. 

Then there is one discrepancy that came about in the rush of last 
minute preparations for passage by the House. This is a discrepancy 
between the effective date of chapter 47 of title 10, which is a restate- 
ment of the Uniform Code of Military Justice, and the provision that 
repeals the Uniform Code. 

Section 52 provides that chapter 47, which is the successor to UCM, 
is to take effect January 1, 1957. However, the repeal of the source 
law is set up to take effect immediately. That discrepancy ought to 
be removed. It is another of the few substantive matters involved in 
group 5. 

Well, sir, we will defer to your pleasure as to how far you want to 
go into these specific changes. 
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Mr. Green. Just about 1 or 2 questions, if I may. This body of 
law that is now in existence relating to the military which has been 
passed during the 84th Congress, Ist session, is not included in this 
codification ? 

Dr. Dickerson. No. 

Mr. Green. And the reason for that is that it was felt generally bet- 
ter to get a basic statute which could be later on amended with a clean- 
up bill; and second, that these new laws have not had the rechecks and 
surveys and comments and the routine procedure that this codification 
has gone through; is that true? 

Dr. Dickerson. We have almost completed our work. 

Senator O’Manonery. Almost impossible; in fact, I think it is im- 
possible—— 

Dr. Dickerson. There will always be a lag. 

Senator O’Manonry. To have any codification without being pre- 
pared to have supplements added. 

Dr. Dickerson. That is correct. 

Senator O’Manoney. So that we could not pass a law which would 
be absolutely up to date. 

Dr. Dickerson. That is the problem we face. 

Senator O’Manoney. I want to say that I am satisfied from my con- 
ference with Mr. Green, and the brief opportunity I have had to ex- 
amine the text here, and particularly with your explanation this morn- 
ing, Doctor, that your group has done a magnificent piece of work. 

Dr. Dickerson. Thank you. 

Senator O’Manoney. Nobody could have presented it more clearly 
than you have presented it this morning. That presentation inspires 
confidence. I will be very glad to make that statement to the full com- 
mittee when the time comes. 

I have no desire to go further with respect to these noncontroversial 
changes at this time, Mr. Green. 

Mr. Green. All right, sir. 

Senator O’Manoney. Unless in the future before we finally act upon 
the bill, examination would indicate the necessity of asking further 
questions, we will let you know. 

So now I think we can go over until this afternoon to take up pos- 
sible controversies that exist with respect to JAG of the Navy, et 
cetera, 

Civil Rights is meeting in this room this afternoon and we will have 
to go to another room. We will take the recess until 2:30, and will 
reconvene in the Office of the Secretary of the Senate, in the Capitol. 

(Whereupon, at 1 p. m., the subcommittee adjourned, to reconvene 
at 2:30 p. m., this day.) 

AFTERNOON SESSION 


Senator O’Manoney. Proceed. 

Mr. Green. Dr. Dickerson, just a couple of small things before we 
get into what is known as possible controversial areas. 

I believe I submitted to you a request from Mr. S. J. Green, of Alex- 
andria, stating approximately as follows: 

It is requested that assurance be given that nothing in the bill will have the 


effect of changing the present law as it has been judicially interpreted, which 
zives Reserve and National Guard officers, retired under title III of the act of 
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June 29, 1948, the right to draw their retired pay without regard to section 212 
of the Economy Act of 1932, as amended. 


I believe that you did some research on the problem. What was the 
result of that ? 


Dr. Dickerson. We did check into that. I think we can give un- 
qualified assurance on this point. 

This comment raises the question whether section 30 (c) of H. R. 
7049 would affect the right of Reserve officers to receive retired pay 
under title ITI of the Army and Air Force Vitalization and Retire- 
ment Equalization Act of 1948 without regard to section 212 of the 
Economy Act of 1932. 

The latter limits the retired pay that a civilian employee of the 
Government may receive in addition to his annual compensation. 
There was, I believe, a total limitation of $3,000, recently increased to 
$10,000. 

Now, section 30 (c) of H. R. 7049 is simply a paraphrase of its source 
statute, which is the eighth proviso under the heading “Reserve Corps” 
in the act of May 12, 1917, chapter 17. This is codified in title 10 
United States Code re 71 (b). 

_ It provides in effect that no law prevents a reserve from accepting 
Government employment as a civilian, or from receiving pay for that 
employment in addition to any pay to which he may otherwise be en- 
titled wnder the laws relating to reserves. 

This provision has been interpreted in several cases. Tanner v. 
United States (125 Fed. Supp., 240), at page 244, a case in the Court 
of Claims in 1954, held that as used in that act the word “pay” includes 
retired pay, which is the point at issue here. 

Because the same word is carried intact into H. R. 7049, the new 
language would be interpreted similarly, especially in view of the 
definition of “pay” in section 101, clause 26, which expressly includes 
retired pay within the term “pay.” There is no question, therefore, 
that this assurance may be given. 


Senator O’Manonry. Was that construed by the law divisions of 
any of the departments? 

Dr. Dickerson. Sir, I did not check into that. It may well have 
been, but we felt that this—— 

Senator O’Manoney. This is your interpretation / 

Dr. Dickerson. No,sir. It isthe interpretation of the United States 
Court of Claims in Zanner v. United States. We don’t believe, actu- 
ally, that there is any room for interpretation here, because we have 
used the same word “pay” in our revision that was used in the original 
source text. There couldn’t be any change here. 

Senator O’Manoney. You were reading from a Court of Claims 
case, I know, but it wasn’t clear to me whether this has been prepared 
by you or by any of the legal officers of the armed services. 

Dr. Dickerson. This particular statement ? 

Senator O’Manonry. Yes. 

Dr. Dickerson. I did this investigation myself, sir. 

Mr. Green. By the way, I might ask, you are a lawyer yourself * 

Dr. Dickerson. Yes. 

Mr. Green. Now, in reference this morning to the amendments sug- 
gested of a noncontroversial nature, there was one, however, that has, 
as you know, created some little inference. That is relative to the sell- 
ing of liquor and so forth under the Canteen Act. 
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Would you explain to the committee how that was handled ¢ 

Dr. Dickerson. To give you a complete picture on this, I will have 
to go back to the act “of February 2, 1901, chapter 192, section 35, 
which has been known as the Canteen Act. This has been codified in 
title 10, section 1350 of H. R. 7049. Section 38 provided as follows: 
“The sale of or dealing in beer, wine, or any intoxicating liquors by 
any person in any post exchange or canteen or Army transport or 
upon any pr emises used for military purposes by the United States, is 
prohibited.” 

In section 6 of the Universal Military Training Act Amendments 
of 1951 was a provision that gave wide powers to the Secretary of 
Defense to issue regulations governing the sale and consumption, pos- 
session and so on, with respect to beer , Wine, and other intoxicating 
liquors by members of the Armed Forces or the National Security 
Training Corps, at or near any camp, station, post, or other place pri- 
marily occupied by members of the Armed Forces or the National 
Security Training Corps. 

On reviewing ‘this, the Judge Advocate General concerned here, 

‘ame to the conclusion that this discretion would be meaningless if it 
cual only be exercised in the direction taken by the Canteen Act, 
namely, to forbid liquor altogether. 

It was felt therefore that, although the two statutes were not square 
ly inconsistent in language, the very nature of the later Jaw indicated 
it was designed to preempt the field. 

Relying on those opinions, we listed the Canteen Act for repeal as a 
law that had been impliedly repealed by a later law that had pre 
empted the field. 

The position of the Pentagon has been, and it still is, that that was 
a proper interpretation of section 6. On the other hand, there were 
several Members of the House of Representatives who felt that, want 
ing an express repealer or a square Inconsistency here, we were going 
too far in repealing the Canteen Act. That controversy having been 

raised so late in the day, it was felt. desirable to bypass the issue by 
removing this section from the code, leaving the subject of liquor to 
be taken care of in title 50 appendix, and not here. 

Senator O’Manonry. What is the date of the last revision ? 

Dr. Dickerson. June 19, 1951. 

Senator OMauonry. Would you read it again, please / 

Dr. Dickerson. I gave you a summary before. This will be a di- 
rect quotation : 

The Secretary of Defense is authorized to make such regulations as he may 
deem to be appropriate governing the sale, consumption, possession of or traftic 
in beer, wine or any other intoxicating liquors to or by members of the Armed 
Forces or the National Security Training Corps at or near any camp, station, 
post or other place primarily occupied by members of the Armed Forces or the 
National Security Training Corps. 

That has been codified in two places in the bill. The Armed Forces 
aspect was codified in section 961. The part that dealt with the Na- 
tional Security Training Corps, that is, the UMT people, who are no 
part of the Armed Forces, is codified as section 23 of the bill. 

After it was decided to bypass this issue and leave the problem 
intact so that it could be discussed more fully on a more propitious 
occasion, section 961 was deleted from the bill. However. in the hurry 
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to get this done, several aspects of removing the subject of liquor from 
the bill were not completed. 

For one thing, the applicability of the later law to the National 
Security Training Corps was left in section 23, where it still remains. 

Not only that, but the repealer of section 6 of the 1951 law was left 
in. The repealer had been included in the first place simply because, 
as a matter of course, we list for repeal the source laws for every- 
thing we codify. Having removed the codified version, the logical 
thing was to remove the repealer also. 

Thus, there are at least two things that need to be done to com- 
plete this attempt to remove liquor from the orbit of the present law, 
namely, to strike out section 23 of the bill and to strike out the re- 
pealer in section 54. 

Senator O’Manoney. Have you examined the report of the con- 
gressional committee which brought in that last version ? 

Dr. Dicxerson. I have not done so personally. 

Senator O’Manoney. Let’s get that from our own records, will you 
please, Mr. Green ? 

Mr. Green. Yes, sir. 

Senator O’Manoney. I want to see what, if anything, the appro- 
priate committee reporting this law had to say about the intent of 
the provision and whether or not it was at that time conceived to be 
a repealer implication of the 1901 act. 

Dr. Dickerson. As I recall it, the issue was discussed when the 
1951 law was passed. There were some statements made that it was 
not so intended and other indications—— 

Senator O’Manoney. This is all so recent that it would seem to me 
a little research would develop what was the latest intent. 

Dr. Dickerson. Well, at this point we did not feel that we should 
inject ourselves, certainly as codifiers, in an issue of this type. 

Senator O’Manoney. But I want this additional information be- 
cause the committee may want to inject itself into this. 

Dr. Dickerson. It is for that reason that we have proposed the 
changes marked as change 20 in that last miscellaneous group. 

I’m afraid I have given you an overgeneralized version of the 
problem. 

Senator O’Manoney. Well, I think it is clear enough for the pur- 
pose. We will mark this section 23 of the bill. We want to check 
into that further. 

Mr. Green. Item 20 of the changes. 

Dr. Dickerson. Item 20 of group 5, of the miscellaneous changes. 

Senator O’Manoney. I really feel that so far as you possibly can 
make it, and we can make it, this codification should cover everything 
that has been enacted up to date. I don’t like to bypass a delicate is- 
sue just by leaving it out. 

Dr. Dickerson. Well, sir, as codifiers we feel the same way. On 
the other hand, at the very end we would rather not see the whole 
project jeopardized by a dispute that might become acrimonious, when 
by merely delaying a few months the same issue can be resolved with- 
out the same risk. 

Senator O’Manoney. I see your point. 

Well, either it is the law or not the law. 

Dr. Dickerson. We would be very happy to see the matter taken 
care of in a cleanup bill. We view this simply as a deferral of the 
question. 
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Senator O’Manoney. I get your point. That is all clear. 
Mr. Morrison. This is the opinion we prepared when we originally 
listed the Canteen Act for repeal. 
Mr. Dickerson. I am now reading from table 2—A, which is the list 
of laws that are executed, obsolete, impliedly repealed, or otherwise 
dead. 
As I indicated this morning, each item lists the United States Code 
citation, the Statute at Large citation, and the reasons why the par- 
ticular provision of law is obsolete or superseded. 
This one is marked as superseded. 
Senator O’Manoney. You are reading from the House report ? 
Dr. Dickerson. I am reading from the House report, table 2—A, 
under the listing for section 1350 of title 10 of the United States Code. 
Senator O’Manonry. And it is on what page of the report? 
Dr. Dickerson. Page 1041 of the House report. I will read the 
text. 
The act of March 2, 1899 [uncodified], prohibited the detail of military per- 
sonnel to sell intoxicating liquors in any post exchange or canteen; prohibited 
the sale of such liquors in any encampment or fort, or on premises used for 
military purposes by the United States; and directed the Secretary of War to 
prescribe regulations for that purpose. The act of February 2, 1901 (10 U. 8. C. 
1350), prohibited the sale of, or dealing in, beer, wine, or other intoxicating 
liquors, by any person in any post exchange, Army transport, or other premises 
used for miiltary purposes by the United States. The 1951 amendments to the 
Universal Military Training and Service Act, chapter 144, section 6 (65 Stat. 
88, 50 U. S. C., App. 473), authorizes the Secretary of Defense to make such regu- 
lations as he considers appropriate to govern the sale, consumption, possession of 
or traffic in, beer, wine, or other intoxicating liquors to or by members of the 
Armed Forces or National Security Training Corps at or near any camp, station, 
post, or other place primarily occupied by them. (See also JAGA 1951/4846, 
July 25, 1951; JAGA 1951/5343, September 13, 1951; and JAGA 1951/6112, 
October 3, 1951.) 
That completes the quotation. 
Those last three references are references to opinions of the Judge 
Advocate General, holding that the earlier laws were impliedly re- 
pealed or superseded by the 1951 law. 
Senator O’Manonry. The record is clear. Proceed to the next. 
Mr. Green. One other question, Doctor. After the hearing in the 
House, I believe there was an exchange of letters between Chairman 
Vinson of the House Armed Services Committee and the chairman 
of the Judiciary Committee in relation to the independent status of 
. the Marine Corps, and as a result thereof, there were certain state- 
ments made in the report bearing on the fact of the independence of 
the Marine Corps. 
I understand that those were not brought out in the hearings of the 

: House because that interchange of letters was later. 
I would like to ask this question, if you can answer it. Do you 
know whether or not the findings of the House and the conclusion in 
: those letters are in accord with the Department of the Defense stand 
i in that matter? 
: Dr. Dickerson. Although I haven’t heard the question discussed 

as such, I can say this: I have heard no complaints about the accuracy 
| of the statements in those letters. 


80584—56—_6 
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I don’t purport to be an expert on the subject. From what little I 
know, the exchange of letters apparently does no more than confirm 
what a person would get by reading the bill as a whole. 

Sean O’Mauonry. What was the question that Chairman Vinson 
wrote 

Mr. Green. That is another question I will get to, sir. That was 
in relation to the status of the Marine Corps. 

Senator O’Manoney. Didn’t he raise that question ? 

Mr. Green. No, sir; that is another question that is coming up in 
just another couple of minutes, sir. 

Senator O’Manoney. Who raised this? 

Mr. Green. It was raised, I think, by an exchange of letters between 
the chairman of the House Judiciary Committee and Chairman Vin- 
son as chairman of the Armed Services Committee. Apparently there 
had been some controversy as to the independence of the Marine Corps. 

Senator O’Manoney. That is what I understood. This was corre- 
spondence between Chairman Vinson and Chairman Celler. 

Mr. Green. In relation to the Chief of Naval Operations. 

Is that not correct ? 

Dr. Dickerson. I believe that is right. 

Senator O’Manonery. What was the issue ? 

Mr. Green. The Marine Corps apparently felt that it could deal 
directly as an independent agency with the Secretary of the Navy. 

Senator O’Manoney. What was the decision ? 

Mr. Green. The decision was that it could. 

Senator O’Manoney. And is that your interpretation of the law? 

Dr. Dickerson. I have not gone into the question of the interpreta- 
tion ofthe lawassuch. All I can say is that I have read nothing in the 
letters that would indicate a deviation or variance from what we have 
put in the bill. As I view the bill and the letters, each confirms the 
other. 

Senator O’Manoney. But confirms in what respect ? 

Dr. Dickerson. As to the independence of the Marine Corps. 

Senator O’Manonry. Independent to what degree ? 

Dr. Dickerson. Well, I am speaking now on the basis of a very 
imperfect understanding of this problem. As I understand it, the 
Navy and the Marine Corps are completely independent of each other, 
even though they are both naval services and are both under 1 Secre- 
tary and in 1 Department. 

Senator O’Manoney. Well, now, using all the technology that you 
described so well this morning, will you point out in the bill before 
us the language of the codification which refers to this matter? 

Dr. Dickerson. There is no place in the bill that deals with that 
particular problem as so stated. However, we have been very careful 
throughout the bill to preserve the separateness of the Navy and the 
Marine Corps. 

In the Uniform Code of Military Justice, for example, the term 
“Navy” was originally defined as including the Marine Corps. This 
is not the present view, and we carefully translated the term “Navy” so 
that any application to the Marine Corps was turned into a separate 
reference to the Marine Corps as something distinct from the Navy. 


In that way we have kept the two in separate channels throughout 
the bill. 
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Senator O’Manoney. Let me put the question to you this way: 
Suppose some member of the Armed Services Committee of the Sen- 
ate or the House next year or the year after, this bill in the meantime 
having. become a law, wants to find out whether or not the Marine 
Corps is an independent unit of the Navy. Where in this codifica- 
tion will he find the answer to the question ¢ 

Dr. Dickerson. I wonder if I might ask Commander Shilling 
whether she will answer that for me. It is presumptuous of me to be 
oe to deal with these Navy questions, on which I am any- 
thing but an expert. 

Commander Scuiuiinc. As I understand it, Mr. Chairman, Mr. 
Vinson’s purpose in inserting this correspondence in the House report 
was to make certain that nothing in the codification could be inter- 
preted as disturbing the historic relationship of the Commandant of 
the Marine Corps to the Secretary of the Navy, the point being that 
he does not have to go through the Chief of Naval Operations. 

Now, Mr. Vinson said in his letter, respecting Public Law 416 of 
the 82d Congress, which had had this historic rel: ners in mind, 
that he wasn’t sure that the legislative history of it was perfectly clear 
on that point. And, in order to make clear that the codification meant 
exactly what he meant in that particular law, he wanted inserted in 
the record his letter to Representative Willis and correspondence 
between Mr. Vinson and Mr. Thomas, the Secretary of the Navy. 

Senator O’Mauonry. I am sure you will understand me when I say 
that a codification is not intended to change existing law and appar- 
ently the House has gone into this matter w vith that view in mind. 

Commander Scuritinc. That is right, sir. 

Senator O’Manoney. All right, proceed. 

Mr. Green. Doctor, I believe I also submitted to you a letter from 
Gen. Bert E. Johnson, brigadier general, Chief of the Staff of the 
United Nations Command, Military Armistice Commission, APO 72, 
San Francisco, Calif., in which he has made the recommendation that 
section 18 of H. R. 7049 be amended by striking out all reference to 
the Air Force. 

Apparently he has in mind the posse comitatus statute in that con- 
nection. 

Will you explain to the committee the basic reason behind his request 
and the view of the General Counsel of the Department of Defense / 

Dr. Dickerson. The so-called Posse Comitatus Act is the act of 
June 18, 1878, chapter 263, which has been codified in title 10 United 
States Code, section 15. The act provides, and I quote: 

It shall not be lawful to employ any part of the Army of the United States as a 
posse comitatus or otherwise for the purpose of executing the laws. 

This raises the question we discussed this morning about the applica- 
bility to the Air Force of laws that read only in Army terms. 

General Johnson makes three main points here. First of all, he says 
that the Posse Comitatus Act cannot apply to the Air Force unless it 
was transferred to the Air Force by transfer order under section 207 
(f) of the National Security Act of 1947. 

Not finding the Posse Comitatus Act mentioned in any transfer 
order, he concluded that it was not covered and therefore could not 
apply to the Air Force. 
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He makes this statement on page 2 of his letter: 


It is also apparent that the Secretary of Defense considered the act neither 
necessary nor desirable for the Department of the Air Force or the United States 
Air Force because in the nearly 50 transfer orders transferring hundeds of laws 
and functions from the Army to the Air Force the Posse Comitatus Act was not 


included. 

Senator O’"Manonry. You are reading from page 2? 

Mr. Dickerson. Page 2, point e, second paragraph on page 2. 

That is his first point, that it Was not transferred in the manner con- 
oe by the National Security Act. 

is second point is stated near the bottom of the page, in para- 

graph g (1). 

The point seems to be that this law is at best an antiquated act, and 
[ am quoting now— 


and was also originally a section inserted into an Army appropriation act as the 
backwash of the reconstruction period following the Civil War. 


If I have done justice to this opinion, that seems to be the substance 
of the legal argument. 

He fortifies the legal argument with what appears to be a number 
of policy arguments—why it would be undesirable to have the Posse 
Comitatus Act apply to the Air Force. 

Senator O’Manonry. Well, the Posse Comitatus Act was passed 
before the Air Force became an entity. 

Dr. Dickerson. That is correct. 

Senator O’Manonry. When the Air Force did become an entity it 
did so as part of the Army and therefore Air Force personnel, Army 
Air Force personnel, were subject to the protection of the Posse 
Comitatus Act. 

Dr. Dickerson. Yes, while they were still a part of the Army. 

Senator O’Manoney. That is right, and they were not deprived of 
that protection when the Air Force was set up as a separate entity. 

Dr. Dickerson. That is the point at issue here. 

Senator O’Manoney. Well, that is my opinion. I state it without 
any hesitation at all, and I think that the prohibition against calling 
members of the Air Force into a posse comitatus—I will put it this 
way: The prohibition which was enacted years ago against taking 
military personnel in the Army for a posse comitatus purpose has not 
been repealed and applies by implication to the personnel of the inde- 
pendent Air Force of the United States. 

I would have no hesitation about that. 

Mr. Dickerson. That is the view expressed by the Judge Advocate 
General of the Air Force, General Harmon, and by the General 
Counsel of the Department of the Air Force. I think I have already 
supplied the committee with copies of General Harmon’s opinion and 
of Mr. Johnson’s opinion. 

Mr. Mrnor. I might say, Senator, that the fact that the Posse 
Comitatus Act does apply to the Air Force has been a consistent Air 
Force opinion since the establishment of a separate Air Force. 

Senator O’Manonry. Do you think it is necessary to make any 
amendment of this bill to make certain that that is the law? 

Mr. Mrnor. No, sir; we think it is quite clear. 
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Dr. Dickerson. Section 18 of the bill, which is the section under 
a here, makes express what is now only true by implication, that 
is law ap lies to the Air Foree. 

Senator O’Manoney. In other words, in this bill it has already been 
taken care of, the construction has been made part of the law? 

Dr. DicKERSON. Right. 

Senator O’Manoney. I mean in specific terms. It always was the 
law by implication. 

Mr. Dickerson. That is right. 

This is a perfect example of translating language that is not clear 
on its face into something that is clear— and basing it on an authorita- 
tive opinion. 

Senator O’Manoney. Yes, I think it is a very good illustration of 
that point. 

Mr. Green. Mr. Chairman, at this point I should like to submit for 
the record the letter of General Johnson, together with the memoran- 
dum of the Judge Advocate General of the Air Force in relation 
thereto. 

Senator O’Manoney. All right. 
(The documents referred to are as follows :) 


UNITED NATIONS COMMAND, 
MILITARY ARMISTICE COMMISSION, 
APO 72, San Francisco, Calif., March 23, 1956. 
The CHAIRMAN, 
Subcommittee on Revision and Codification, 
Committee on the Judiciary, 
Senate Office Building, Washington, D.C. 
DEAR SENATOR MCCLELLAN: 

1. REFERENCE 


H. R. 7049, a bill to codify and enact into law title 10 of the United States 
Code entitled ‘‘Armed Forces,” concerning which comments were requested by 
you as published at page 3663 of the Congressional Record, March 7, 1956, volume 
102, No. 40. 

2. BECOMMENDATION 


It is recommended that section 18, H. R. 7049 be amended by striking all refer- 
ences to the Air Force. 
3. JUSTIFICATION 


The Posse Comitatus Act (10 U. S. C. 15) was not transferred from the Army 
to the Air Force by any transfer order of the Secretary of Defense authorized 
by section 207 (f) of the National Security Act of 1947 (5 U.S. C. 626 (f)) au- 
thorizing transfer to the Air Force of functions “deemed by the Secretary of 
Defense to be necessary or desirable for the operations of the Department of 
the Air Force or United States Air Force.” To include the Air Force in section 
18, H. R. 7049 would constitute new legislation not contemplated by the codifi- 
cation project. 

4. DISCUSSION 


(a) The Posse Comitatus Act has no application to the Navy (opinion JAGN 
1952/601, Dig. Ops. Motor Vehicles, sec. 43.1; opinion JAGN 1954/213, April 6, 
1954, file JAG: II: 1: JRV: WLN, published in vol. 4, Dig. Ops. Armed Forces, 
LOD, see. 15.1). 

(b) Similar to the Navy, the Posse Comitatus Act cannot apply to the Air 
Force unless transferred pursuant to 207 (f), National Security Act of 1947 
(5 U.S. C. 626 (f)). It was not so transferred. 

(c) Research to find why the Air Force was included in section 18, H. R. 7049, 
finds House Report 970, 84th Congress p. 1142) as giving “Air Force appli- 
cability” of the Posse Comitatus Act (10 U. S. C. 305 (a); 61 Stat. 508). This 
is erroneous. Section 305 (a) makes applicable to the Air Force only those laws 
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which were transferred pursuant to section 207 (f). The Posse Comitatus Act 
was not so transferred. 

(d@) It cannot be said that transfer of personnel from the Army to the Air 
Force based on section 208 of the National Security Act of 1947 carries with it 
laws previously pertaining to such personnel any more than it could be said 
that such laws would be applicable to personnel transferred to the Navy. The 
Posse Comitatus Act pertains only to functions and cannot apply to the Air 
Force unless transferred pursuant to section 207 (f) and thereafter made 
applicable by section 305 (a). 

(e) It is apparent that Congress did not consider the Posse Comitatus Act 
necessary nor desirable for the Navy because in the enactment of the original 
act and amendment it made the act applicable only to the Army. For the same 
reasons and those hereafter mentioned, it is also apparent that the Secretary 
of Defense considered the act neither necessary nor desirable for the Depart- 
ment of the Air Force or the United States Air Force because in the nearly 50 
transfer orders transferring hundreds of laws and functions fom the Army to the 
Air Force the Posse Comitatus Act was not included. 

(f) The Congress should not permit H. R. 7049 to be used for the enactment 
of new legislation. To include the Air Force in section 18, H. R. 7049 would 
be new legislation. The intent of H. R. 7049 was to be a codification of existing 
law only. 

(g) The Congress should not consider making the Posse Comitatus Act ap- 
plicable to the Air Force without thorough and careful study. It has been de- 
termined not necessary nor desirable for the Navy. It appears to have been 
considered by the Secretary of Defense not necessary nor desirable for the Air 
Force. In my opinion, it is neither necessary nor desirable even for the Army 
under present world conditions, for the following reasons: 

(1) As stated by the judge in the case of U. 8S. v. Chandler (171 F. 2d 
921, 936), “Posse Comitatus Act (10 U. S. C. 15) is an antiquated act and 
was also originally a section inserted into an Army appropriation act as the 
backwash of the reconstruction period following the Civil War.” 

(2) At the time of enactment of the Posse Comitatus Act the Army was 
limited practically only to the continental United States where the civil 
laws were fully applicable and capable. Today Army commands are dis- 
persed worldwide and in many places where civil laws cannot be applied 
or enforced by civilian agencies, such places as Okinawa and the Trust 
Territories of the Pacific where United States laws apply. 

(3) In the continental United States, Army regulations as well as Navy 
and Air Force regulations are adequate or could be made adequate to serve 
the purpose for which Posse Comitatus Act was originally enacted. In 
the global situation that exists today these services should not be handi- 
capped in the performance of their missions by this “antiquated” law. 

(h) The Judge Advocates General of the Army, Navy, and Air Force have 
(sometimes collectively and sometimes separately) expressed opinions which 
include the following: 

(1) The Posse Comitatus Act does not apply to the Navy in regard to its 
activities inside or outside the continental United States. 

(2) The act applies to foreign territory where the United States exerciser 
consular jurisdiction. 

(3) The act is applicable to nonoccupied foreign territory when it re- 
lates to the execution of laws of the United States. 

(4) Army and Navy guardhouses may not be utilized in detaining Amer- 
ican citizens awaiting trial by consular courts (French Morocco, China). 

(5) While the Posse Comitatus Act is not applicable to assistance rendered 
foreign law enforcement agencies for offenses against foreign laws, it is ap- 
plicable to assistance rendered to such agencies as to violations of United 
States laws. 

While I do not agree with these opinions believing that the Posse Comitatus 
Act has no extraterritorial applicability, the opinions have been followed. 

(j) If the Posse Comitatus Act were, by new legislation in H. R. 7049, made 
applicable to the Air Force, under applicable opinions of the Judge Advocates 
Feneral, it would seriously hamper the United States military authorities in per- 
formance of their missions or carrying out United States policy in matters of 
vital importance to the United States. Some examples follow: 

(1) Recently an Air Force staff sergeant, together with a United States 
Treasury representative, assisted the authorities of Hongkong in the in- 
vestigation and capture of individuals resulting in the seizure of the largest, 
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quantity of heroin ever made in that crown colony. Had this been a con- 
spiracy to smuggle this heroin into the United States in violation of United 
States laws, ‘and if the Posse Comitatus Act were applicable to the Air Force, 
the staff sergeant could not have assisted. 

(2) The Supreme Court has held a conspiracy by Americans to subvert 
the immigration laws of the United States to be an offense against the 
United States wherever committed. Yet if the act is applicable, the Air 
Force could do nothing to investigate or assist the French authorities to in- 
vestigate and apprehend Americans, not subject to military law, for this 
offense. 

(3) Counterfeiting United States currency is an offense against the laws 
of the United States wherever committed. Yet the Air Force could not assist 
the authorities of Japan to investigate and apprehend American commercial 
entrants in Japan who are engaged in such counterfeiting in Japan if the act 
were made applicable to the Air Force. 

(4) In Guam, the Navy has habitually assisted the civilian authorities 
in investigations of offenses by civilians. Today the Air Force is the domi- 
nant Uni:ed States agency on Guam having investigative capability. The 
Federal Bureau of Investigation has no offices on Guam. The civilian author- 
ities would be grateful if the Air Force Office of Special Investigations would 
assist by the use of its laboratories and agents in the investigation of im- 
portant crimes and the identification and apprehension of individuals. It 
could not do so if the Air Force is included in the Posse Comitatus Act. 

(5) In the newspaper Stars and Stripes (Pacific edition) for Thursday, 
January 5, 1956, is published an article stating that the 13th Air Force would 
send a plane to an island of the north coast of Luzon to assist the Philip- 
pine constabulary in the apprehension of 1 or 2 homicidal maniacs, while 
the United States Navy instructed one of its ships to carry Philippine troops 
to the area. Yet, if this should happen on Guam, the Air Force could not 
participate. Or to use an illustration similar to that used by the Attorney 
General in relation to the NATO Status of Forces Agreement, if these 
maniacs were on Guam intent on assassination of the President of the 
United States while on a visit to that Territory, or should succeed in doing 
so, the Air Force could do nothing to prevent the crime or apprehend the 
criminals, if the Posse Comitatus Act is made applicable to the Air Force, al- 
though it is the dominant United States agency on that island. 

5. Because H. R. 7049 is intended to be a codification of existing law, I know 
that nothing can or should be done in it to make the Posse Comitatus Act inap- 
plicable to the Army. To do so would be new legislation. However, H. R. 7049 
should not be used as a vehicle to enact new legislation to put the Air Force in 
a worse position than the Navy. The worldwide distribution and activities of 
the Air Force on land and sea, in foreign countries, on remote islands and areas 
where it is sometimes the only United States agency, make it essential that the 
Air Force have the greatest capability to perform its mission and assist in carry- 
ing out United States laws and policy. At least, it should not be handicapped 
by the enactment of new restrictive legislation through the medium of H. R. 
7049. 

6. During the past winter I have had an opportunity to make a rather exten- 
sive examination of H. R. 7049. Section 18, in its inclusion of the Air Force is 
the only error of any consequence that I have discovered. Apparently it was 
done by inadvertence or misunderstanding of all concerned about the meaning 
of the pertinent provisions of the National Security Act of 1947. 

7. On the whole, I find H. R. 7049 to constituté the finest legislative drafting 
I have ever seen. It was a joint effort of teams from the Army, Air Force, and 
Navy. At the commencement and during a large part of this project the Air 
Force team was under my supervision. I had an opportunity to closely observe 
the work of the combined teams. The Chief of the Combined Operation was 
Dr. F. Reed Dickerson, who is now in the Office of the General Counsel, De- 
partment of Defense. He laid down the guidelines for the operation and pre- 
pared the basic document used in this legislative writing. It is a departure 
from all previous forms and procedures in legislative drafting. H. R. 7049, if 
enacted, will stand as a monument to the genius of Dr. Dickerson who is 
primarily responsible for its completion despite the frustrations and many 
stumbling blocks caused by some who failed to understand the importance of the 
project. H. R. 7049 is a tribute not only to his ability in legislative writing but 
also to his leadership, hard work, understanding and capability of producing a 
finished product despite severe handicaps. H. R. 7049 should stand as a model 
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for all future legislative writing in clarity, brevity, and understandibility. I 
sincerely hope that the talents of Dr. Dickerson will be fully recognized and 
utilized not only in the Department of Defense but also by the Congress in the 
preparation of future legislation. 
Sincerely, 
Bert E. JOHNSON, 
Brigadier General, United States Air Force, Chief of Staff. 


SENATE JUDICIARY COMMITTEE, 

May 25, 1956. 

Brig. Gen. Bert B. JoHNsON, 
San Francisco, Calif. 


Hearing scheduled Friday, June 1, codification bill. Your communication 
March 23, 1956, will be brought to attention of subcommittee for discussion. 


JosEPH ©, O’MAHONEY, 
Acting Subcommittee Chairman. 


DEPARTMENT OF THE AIR FORCE, 
HEADQUARTERS UNITED STATES AIR FORCE, 
Washington, D. C., April 27, 1956. 
Memorandum for F. Reed Dickerson, Chairman, Ad Hoc Committee on Codifica- 
tion of Military Laws. 
Subject: Posse Comitatus Act. 


1. I have been informed that the Judiciary Committee of the United States 
Serate has received a letter from Brigadier General Bert E. Johnson in which 
he questions the substantive accuracy of section 18 of H. R. 7049 to the extent 
that it makes the Posse Comitatus Act (sec. 15 of the act of June 18, 1878, ch. 263 
(20 Stat. 152) ) applicable to the Air Force. It is my opinion that the objection 
is without foundation in law. 

2. The statute in question, as enacted, reads as follows: 


“From and after the passage of this act it shall not be lawful to employ any 
part of the Army of the United States, as a posse comitatus, or otherwise, for 
the purpose of executing the laws, except in such cases and under such circum- 
stances as such employment of said force may be expressly authorized by the 
Constitution or by act of Congress: and no money appropriated by this act shall 
be used to pay any of the expenses incurred in the employment of any troops in 
violation of this section and any person wilfully violating the provisions of this 
section shall be deemed guilty of a misdemeanor and on conviction thereof shall 
be punished by fine not exceeding $10,000 or imprisonment not exceeding 2 years 
or by both such fine and imprisonment.” 


8. The National Security Act of 1947 established, inter alia, the Department of 
the Air Force and the United States Air Force. Section 208 (a) (5 U.S. C. 626c 
(a) ) thereof directed the transfer of the Army Air Forces, the Air Corps, United 
States Army, and the General Headquarters Air Force (Air Force Combat 
Command) to the United States Air Force. Section 208 (c) (5 U. S. C. 626c (c)) 
directed the transfer of personnel of the Air Corps, United States Army, to the 
United States Air Force. Section 208 (e) (5 U. S. C. 626c (e)) authorized the 
Secretary of Defense to transfer military and civilian personnel, property, rec- 
ords, installations, agencies, activities, and projects between the Department of 
the Army and the Department of the Air Force during a specified period. Pur- 
suant to the above-mentioned direction and authority, the Secretary of Defense, 
by transfer order 1, dated September 26, 1947, transferred the Army Air Forces, 
less certain units, the Air Corps, United States Army, and the General Head- 
quarters Air Force (Air Force Combat Command) to the United States Air 
Force. In addition, those individuals mentioned in section 208 (c), supra, and 
members of the Air Corps Reserve ard the Air Corps, Army of the United States, 
were transferred to the United States Air Force. 

4. The National Security Act of 1947 did not authorize the Secretary of De- 
fense to transfer laws. The Department of the Air Force and the United States 
Air Force obtained its body of law by virtue of section 305 (a) of the act 
(5 U.S. ©. 1711 (a) ), which reads as follows: 
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“All laws, orders, regulations, and other actions applicable with respect to any 
function, activity, personnel, property, records, or other thing transferred under 
this act, or with respect to any officer, department, or agency, from which such 
transfer is made, shall, except to the extent rescinded, modified, superseded, ter- 
minated, or made inapplicable by or under authority of law, have the same effect 
as if such transfer had not been made; but, after any such transfer, any such 
law, order, regulation, or other action which vested functions in or otherwise 
related to any officer, department, or agency from which such transfer was made 
shall, insofar as applicable with respect to the function, activity, personnel, prop- 
erty, records or other thing transferred and to extent not inconsistent with other 
provisions of this act, be deemed to have bested such function in or relate to the 
officer, department, or agency to which the transfer was made.” 

5. The Air Corps, United States Army, the Army Air Forces, and the General 
Headquarters Air Force were integral parts of the Army of the United States. 
Hence, upon their transfer, all laws relating to the use of the Army of the United 
States generally, or any restrictions thereon, became applicable to the United 
States Air Force by virtue of section 305 (a), supra. The statute in question 
was one of such laws. The omission of 10 U. S. C. 15 from the transfer orders 
is not considered significant, since particular laws were mentioned in those 
orders only for the purpose of identifying the specific personnel, property, or 
functions being transferred. There was thus no need to cite 10 U. S. C. 15 ina 
transfer order, since the thing to which the limitation in that law attaches is the 
whole Air Force and not the kind of segments of the Air Force that were covered 
by specific transfer orders. 

6. The Department of the Air Force has always considered the Posse Com- 
itatus Act applicable to the United States Air Force. See paragraph 11, AFR 
24-1, dated November 10, 1955; and opinions of the Judge Advocate General of 
the Air Force, 6-81.5, April 11, 1950, and 58-11.1, October 10, 1951. 

7. As section 18 of H. R. 7049 is substantively correct, it is urgently reeom- 
mended that no change be made therein. 


REGINALD C. HARMON, 
Major General, USAF, 
The Judge Advocate General, United States Air Force. 


DEPARTMENT OF THE AIK FORCE, 
OFFICE OF THE SECRETARY, 
Washington, D. C., April 27, 1956. 
Memorandum for F. Reed Dickerson, Chairman, Ad Hoc Committee on Codifica- 
tion of Military Laws. 
Subject : Posse Comitatus Act. 

I am in complete agreement with the conclusions expressed in the attached 
memorandum from the Judge Advocate General. It is inconceivable to me that 
any respectable legal argument could be advanced in support of the contention 
that the Air Force is free from the limitations contained in the Posse Comitatus 
Act. 

JOHN A. JOHNSON, General Counsel. 


Mr. Green. Now, Senator, I believe this is the last item. It is the 
et that you alluded to previously. Chairman Vinson of the 
ouse of Representatives, in relation to section 5148 (c) of H. R. 7049, 


has recommended an amendment which would be as follows: 


Office of the Judge Advocate General—Judge Advocate General appointment, 
term, emoluments, duty. 
(c) The Judge Advocate General of the Navy, under the direction of the 
Secretary of the Navy shall— 
(1) perform all duties relating to legal matters arising in the Department 
of the Navy. 


He has a short letter here that I should like to read, if I might, 
in relation to this amendment. 
Senator O’Manonry. To whom is the letter addressed ? 
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Mr. Green. To Senator Eastland. 
(The letter referred to is as follows :) 


HOUSE OF REPRESENTATIVES, 
COM MITTEE ON ARMED SERVICES, 


Washington, D. C., May 10, 1956. 
Hon. JAMES O. EASTLAND, 


Chairman, Senate Judiciary Committee, 
Washington, D.C. 


Drak Mr. CHAIRMAN: On February 22, 1956, I wrote to the late Senator Kil- 
gore, then chairman of the Senate Judiciary Committee, expressing my appre- 
hension and opposition to section 5148 (c), of H. R. 7049, an act to revise, codify 
and enact into law title X of the United States Code, entitled ‘Armed Forces,’ 
and titke XXXII of the United States Code, entitled “National Guard”. I 
pointed out in my letter to Senator Kilgore that it had been physically impossible 
for this committee to examine the provisions of H. R. 7049, a very voluminous 
bill, to determine whether or not any of the language proposed in the bill did 
violence to existing statutory authority. When it became apparent that the 
section which [ have cited was contrary to existing statutory authority, it was 
too late for me to express my disapproval in the House. I followed the only 
course of action available in advising the chairman of the Senate Judiciary 
Committee of my opposition to the proposed language and the reasons for that 
opposition. 

Some time subsequent to February 22, 1956, a copy of my correspondence to 
the late Senator Kilgore was made available to Mr. H. Struve Hensel, a prac- 
ticing attorney of New York who bas previously been engaged in various posi- 
tions in the Department of Defense and the Department of the Navy. On May 
1, 1956, he wrote to me at some length, citing various justifications in support of 
the language presently embodied in section 5148 (c) (1), of H. R. 7049. In order 
that you might be fully advised of Mr. Hensel’s viewpoint, if he has not already 
made that known to your committee, I am attaching a copy of his correspondence 
to me. By the same token, and in order that you might know of my continuing 
opposition to the cited provision, together with the reasons therefor, I enclose 
a copy of my response to Mr. Hensel’s letter of May 1, 1956. 

It is obviously my continuing conviction that the language in question is in 
direct conflict with existing statutory provisions governing the authority of the 
Judge Advocate General of the Navy. It is strange, indeed, that those who 
protest that there is no conflict between existing statutory provisions and the 
proposed wording of the section under question would so strenuously urge that 
the proposed language be adopted. If that should be done, it is my firm judg- 
ment that we would then be confronted with a statutory nightmare. 

I am convinced that there is some relation between this proposal and a related 
proposal within the Department of Defense to reorganize the legal services with- 
in the Department of Defense. Some time ago, the Department was on the verge 
of issuing an administrative directive which would have permitted each of the 
serviee Secretaries to delegate to his General Counsel, for whom there is no 
statutory authority whatsoever, complete control over the Judge Advocate 
General of each of the services. In that situation, as in the present one, it was 
obvious to me that such a proposal is contrary to existing statutory authority. 
Accordingly, I opposed the issuance of the directive, and so advised representa- 
tives of the Secretary of Defense in conference. I urged in that case, as in the 
present case, that if a legal reorganization along the lines contemplated was to 
occur, that it should be approached in a straightforward mamer by a legisla- 
tive proposal embodying the proposed actions. I am sure you will agree that 
agencies of the Government must not do by indirection those things which they 
cannot do by direction. 

So, I reiterate my continuing opposition to the language proposed in section 
5148 (c) (1), of H. R. 7049, and sincerely hope that you will subscribe to the 
substitute language which I recommended in my letter of February 22, 1956, to 
the late Senator Kilgore. 

With kindest regards, I am 

Sincerely yours, 


CARL VINSON, Chairman. 


Mr. Green. I would also like to insert a letter from Chairman 
Vinson to Senator Kilgore. 
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Senator O’Manoney. All right. 
(The letter referred to is as follows :) 


HouskéE OF REPRESENTATIVES, 
COM MITTEE ON ARMED SERVICES, 
Washington, D. C., February 22, 1956 
Hon. HARLEY M. KILGORE, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D.C. 


DEAR SENATOR KILGORE: I would like to invite your attention to a matter in 
connection with H. R. 7049, an act to revise, codify, and enact into law title 10 of 
the United States Code entitled “Armed Forces,” and title 32 of the United States 
Code entitled “National Guard,” which is presently pending before your com 
mittee. 

During the first session of this Congress, the House Judiciary Committee, which 
was then considering the provisions of H. R. 7049, expressed the desire to coop 
erate with this committee in every possible way. So I certainly have no criticism 
to offer of that committee’s attitude regarding the matter. 

When that committee had proceeded sufficiently with the bill to obtain a com- 
mittee print, this committee was furnished with a copy and requested to express 
a viewpoint with reference to the proposed bill. As you know, the bill is very 
voluminous and, of course, technical in all of its aspects. For this committee to 
have expressed any opinion with reference to the desirability of the bill would 
have necessitated the diverting of all or most of our professional staff members 
to the job of analyzing the bill. At that time the committee was very heavily 
engaged in major legislative actions relating to the national defense and I sim 
ply could not divert the staff members from the duties in connection with that 
effort. We were, therefore, unable to express any opinion as to the desirability of 
the bill or the correctness of its various aspects. 

During consideration of the bill on the floor of the House, Congressman Willis 
was the manager of the bill. Pursuant to questions asked him, he assured the 
Members of the House that there was absolutely no intention of Changing any 
existing substantive provision of law. I am certain in my own mind that he 
was being entirely honest in giving that assurance. However, during the adjourn- 
ment period, this committee had an opportunity to examine this matter more 
closely and there is one specific area in which I feel that H. R. 7049 does violence 
io an existing substantive provision of law. 

pection 5148, provides, in subsection (¢) that “The Judge Advocate General of 
the Navy, under the direction of the Secretary of the Navy, shall (1) perform 
duties relating to legal matters arising in the Department of the Navy as may 
be assigned to him; * * *” The law which this purports to codify, title 5, 
United States Code Annotated, section 428, provides that in addition to certain 
military law functions the Judge Advocate General of the Navy shall, under 
the direction of the Secretary of the Navy, “perform such other duties as have 
heretofore been performed by the Solicitor and Naval Judge Advocate General.” 

The language of section 428 was adopted in the act of June 8, 1880, and had the 
effect of ascribing to the Judge Advocate General all matters of law arising in 
the Navy Department. Such is still the law. The preliminary draft on H. R. 
7049, printed for the use of the House Committee on the Judiciary on June 18, 
1953, codified the law accordingly, providing in subsection (¢) that, “The Judge 
Advocate General of the Navy, under the direction of the Secretary of the Navy, 
shall (1) perform all duties relating to legal matters arising in the Department of 
the Navy; * * *.” The purport of this language was merely to describe the duties 
directly instead of by reference to the duties of the Solicitor whose office was 
abolished more than 70 years ago. 

Thus, the present wording of section 5148 (c) assigning to the Judge Advoeate 
yeneral only such duties “as may be assigned to him” in effect repeals the law 
which gave him definite statutory duties and provides for assignment of duties to 
him by administrative action. In my opinion, this would be a substantial change 
in the law, rather than a codification. 

It is my hope that the bill will be amended to correctly refleet existing law and 
for that purpose I am enclosing a suitable redraft of section 5148 (ce) (1). 

Sineerely yours, 


Cari. VINSON, Chairman. 


Mr. Green. I might say that Congressman Vinson has been invited 
to attend this hearing, sir. 
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Apparently this controversy arises about the relative duties or au- 
thorities which may be vested in the Office of the Judge Advocate 
General of the Navy and the General Counsel of the Navy. The lan- 
guage submitted by Congressman Vinson would vest, as I understand 
it, all authority in relation to legal matters in the Judge Advocate 
General of the Navy. 

These letters were submitted to Dr. Dickerson and to the Depart- 
ments for comment and I believe that Dr. Dickerson at this point is 
prepared to go into the matter as you may desire, sir. 

Senator O’Manoney. All right, Doctor. 

Dr. Dickerson. It became apparent, when Mr. Green provided me 
with a copy of Chairman Vinson’s letter, that this was something that 
could not be handled as a routine codification matter. What was at 
issue here was the difficult problem of finding the meaning of a very 
vague, obscure, and old law. Sir, I did the thing that we do in cases of 
this type: I went to a person in a position to give us an authoritative 
legal interpretation. 

I got in touch with Mr. Sprague, who testified this morning as Gen- 
eral Counsel of the Department of Defense, and asked him if he could 
provide us with a legal opinion telling us whether to make such a 
change as has been proposed would constitute a substantive deviation 
from the source law. Later, I received from Mr. Sprague an opinion, 
which I have turned over to the committee, to the effect that it would 
be a change in substance to adopt the proposed text. 

Colonel Kine. The proposed text of whom? 

Dr. Dickerson. Of Chairman Vinson. 

I don’t know to what extent you want me to go into detail. 

Senator O’Manonry. I would like to have you read Mr. Sprague’s 
opinion to me. 

Dr. Dickerson. I would like to make clear that although it may 
appear that I am arguing a point of view, I am simply 

Senator O’Manoney. You are simply conveying the opinion of Mr. 
Sprague. 

Dr. Dickerson. That is right, sir. As a codifier, neither I nor any 
of the other codifiers here, take sides on an issue of this type. It is our 
function solely to reflect the legal views of those people who are in a 
position to say what the law means. 

I have here the opinion of Mr. Sprague, dated May 31, 1956, ad- 
dressed to this specific issue. 

Before I go into any detail on it, I will try to state the gist of the 
opinion. The argument is fairly basic. 

Senator O’Manoney. I see it is a lengthy opinion. 

Dr. Dickerson. It is lengthly and a lot of it is documentation, but 
the gist of it is simple and forthright. It is this: If you turn to the 
source law, the act of June 8, 1880, you find a statement ending as 
follows : 





* * * and shall perform such other duties as heretofore have been performed 
by the Solicitor and Naval Judge Advocate General— 
an earlier official whose duties had been undefined. 

Now, it seems plain that that law does not say, on the face of it at 
any rate, that the Navy JAG is the only person to whom the Secretary 
of the Navy can turn for legal services. 

It is a principle of law, a valid principle of interpretation, that 
where you have a vague, obscure, or ambiguous statute, and a long, 
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well-established administrative interpretation of it, the courts are re- 
luctant to overturn that interpretation unless it is manifestly wrong. 

Now, much of Mr. Sprague’s opinion is directed to the point that 
since at least 1908, and possibly earlier, there have been a wide variety 
of legal services performed by lawyers in the Department of the Navy 
who are not responsible in any sense to the Navy JAG. To begin 
with, there was a Solicitor from 1908 to 1922 and of course, in 1940 or 
shortly thereafter there came into being the office that later became 
known as the General Counsel’s Office. 

Experience has shown that such an office is better adapted than that 
of the JAG to handling many of the legal problems that have a closer 
= to civilian law problems than they have to military law prob- 
ems. 

The opinion emphasizes that to adopt the proposed text would vir- 
tually deprive the Secretary of the Navy of a large number of well- 
established legal services that serve to supplement the very valuable 
manent that the Navy JAG has been performing in the field of mili- 

aw. 
don’t know how much further you want me to go into detail here. 
The documentation, I think, is very complete. 

Senator O’Manoney. Well, let’s make this clear, if we can, for my 
own mind. The proposal of Chairman Vinson does not affect section 
5148 (a). Do you agree? 

Colonel Kina. That is true, it affects only that subsection (c) (1). 

Senator O’Manoney. It does not affect subsection (a) at all. 

Dr. Dickerson. No, sir; it does not affect it. 

Senator O’Manoney. So that under this section the Office of Judge 
Advocate General of the Navy is established as part of the Department 
of the Navy. 

Dr. Dickerson. Yes. 

Senator O’Manoney. The provision is made for his appointment by 
the President, by and with the advice and consent of the Senate, for a 
term of 4 years, and the provision is made with respect to the cate- 
gory from which he will be selected, what his qualifications shall be. 

Dr. Dickerson. Incidentally, sir, it wasn’t until 1950, I believe, that 
se Judge Advocate General of the Navy was even required to be a 

awyer. 

Senator O’Manoney. Yes;I understand. But this is all the existing 
law and it is not changed by what Chairman Vinson suggests. Nor 
does he advocate any change in subsection (b) which reads: 

The Judge Advocate General of the Navy is entitled to the same rank, pay, 
allowances, and privileges of retirement as provided for chiefs of bureaus in 
section 5133 of this title. 

All this remains the same. 

Now, the provision which is contained in subsection (c), clause (1), 
of the bill passed by the House reads as follows: 

The Judge Advocate General of the Navy under the direction of the Secretary 
of the Navy shall (1) perform duties relating to legal matters arising in the 
Department of the Navy as may be assigned to him. 

Then there are subparagraphs (2), (3), and (4). 

Chairman Vinson desires to change only the terms of clause (1), 
and he would substitute the following language, after (1)— 


perform all duties relating to legal matters arising in the Department of the 
Navy. 
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The effect of that language would be to vest in the Judge Advocate 
General the performance of all legal duties arising in the Navy. 

The effect of the language in the bill, on the contrary, vests in the 
Judge Advocate General only such duties relating to legal matters 
as may be assigned to him, and it does not say by whom. 

Dr. Dickerson. I think it is assumed there that it means “assigned 
by the Secretary of the Navy.” 

Senator O’Mauoney. But it does not say so. 

Dr. Dickerson. That may be a helpful clarification. The philos- 
ophy of the present sections—— 

Senator O’Manoney. I see exactly what the Chairman, Chairman 
Vinson, has in mind. At least I think Ido. The language, as it ap- 
pears on page 350, in subsection (c), clause (1), would allow the 
Secretary of Defense or the General Counsel of the Department of 
Defense to assign to him, whereas under Chairman Vinson’s language 
the Judge Advocate General of the Navy is under the direction of the 
Secretary of the Navy and he performs all duties relating to legal 
matters arising in the Department. 

Now, the question is simply this: Did the Unification Act give the 
Secretary of Defense and the General Counsel to the Secretary of 
Defense the power to assign legal matters to the Judge Advocate Gen- 
eral of the Navy? 

Dr. Dickerson. I don’t think that the General Counsel would so 
interpret it. I think he would interpret the words “Secretary of the 
Navy” as being here implicitly. 

This section has to be read against the whole Navy subtitle, and in 
the light of the fact that there is a high degree of autonomy among the - 
military departments. 

Senator O’Manonery. Well, it is not autonomy which Mr. Vinson 
wants to preserve. 

Dr. Dickerson. I take it that the point you are now raising could 
be cured simply by inserting after the word “him” the words “by the 
Secretary of the Navy.” 

This is a point that Mr. Sprague had not considered earlier. 

Senator O’Manonery. You will see that in the one case he performs 
only the duties that are assigned to him by somebody not named. In 
the case of Chairman Vinson’s language he performs all duties affect- 
ing legal matters that arise in the Navy. 

Dr. Dickerson. Sir, may I read a paragraph of Mr. Sprague’s 
opinion that I think bears on this point ? 

Perhaps we have erred in not being as express as we might in the 
bill as now written. I think that the idea is there. 

I am reading from the first complete paragraph at the top of page 3. 

Under the provisions of title 5, United States Code, section 22, the Secretary of 
the Navy who, under the National Security Act, is the head of the Department for 
the purposes of section 22, is authorized to prescribe regulations not inconsistent 


with law for the Government of his Department, the conduct of its officers and 
clerks, the distribution and performance of its business. 


I would like to repeat that again— 


the distribution and performance of its business. 


Now, as I understand it, the philosophy of clause (1) was to fit into 
the kind of thinking that seems to pervade most governmental struc- 
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tures today, namely, that the head of a department should have a high 
degree of flexibility in assigning functions within his department. 

All the reorganization plans I have examined recently seem to cen- 
tralize authority in the secretary of the particular department, allow- 
ing him to say what people are to perform what functions. 

Certainly that is the philosophy of the Army Organization Act, and 
the philosophy of the Air Force Organization Act. I daresay that that 
same idea was intended here. I don’t think that it was intended that 
the words “as may be assigned to him by the Secretary of Defense” 
were to be implied here. 

Senator O’Manonry. You can see that the language is vague in the 
bill before us. 

Dr. Dickerson. Not to get off into a different type of problem, J 
think Mr. Sprague’s opinion should be read on the assumption that 
the words “may be assigned to him by the Secretary of the Navy” 
inserted in the present text. 

And, if you think it desirable, sir, we will be glad to insert those 
words, 

Senator O’Manoney. Well, I think that the difference of opinion 
between the chairman of the House Committee on Armed Services and 
of the Counsel of the Secretary of Defense ought to be adjusted in this 
bill. Ithink that I have pointed it out. And, Il can see why Mr. Vinson 
wants to make sure that a subordinate who is appointed by the Presi- 
dent, with the advice and consent of the Senate, to be Judge Advocate 
General of the Navy, shall have the powers that a judge advocate gen- 
eral is expected to have in the armed services, without assignment, an 
authority of assignment being inserted in the law which might come 
from some undefined source. 

Dr. Dickerson. This clause (1) is not intended to derogate in any 
way from clauses (2) or (3 

Senator O’Manoney. If that is your opinion, then you agree with 
me, it ought to be so drafted that it won't derogate. That is one of the 
chief objectives of all your teamwork, to remove inconsistencies and 
vague statements. 

Dr. Dickerson. As I understand it, there are two issues here: What 
are the Navy JAG’s functions with respect to military law problems: 
and, secondly, what are his functions with respect to nonmilitary 
functions? 

Commander Schilling has called my attention to the introductory 
language of subsection (c) : 


were 


The Judge Advocate General of the Navy, under the direction of the Secretary 
of the Navy * * * 

I think that covers the point. 

Senator O’Manoney. I pointed that out at the beginning, that there 
is no difference between that and Mr. Vinson’s proposed amendment. 
His amendment deals only with clause (1), and the only variation there 
is that which I have already pointed out, that in the bill before us he 
performs duties as may be assigned to him. 

Mr. Minor. Assuming we inserted the words “by the Secretary 
of the Navy”, it would still leave Chairman Vinson’s question un- 
solved as to what the relationship of the General Counsel was as to 
the Judge Advocate General. 
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_Assuming we would accept that, very readily putting the words 
“Secretary of the Navy” in there, that still would not solve all of 
Chairman Vinson’s problem as to what the relative position 

Senator O’Manonery. How is that possible? Let’s read this thing. 
l am going to read it word by word. 

“(1) perform”. That is precisely the first word in Chairman Vin- 
son’s amendment. 

In the bill after the word “perform” comes the word “duties”. In 
Chairman Vinson’s amendment comes “all duties”. 

Mr. Minor. The word “all”, which is in Chairman Vinson’sdraft, 
is the one which would effectively cut out the General Counseel, be- 
cause all duties of a legal nature would be performed by the Judge 
Advocate General. 

Senator O’Manonery. That is precisely what he wanted to do in his 
letter, that by some directive which had been called to his attention 
the General Counsel or the Secretary of Defense had sought to obtain 
power over the Judge Advocate General of the Navy which did not 
exist, because he was contending that the law should not be written 
by directive but by the statute. 

Dr. Dickerson. I see your point, sir, but I think that it is collateral 
to this particular issue of whether the Secretary of the Navy is to have 
the authority not to assign all the duties to the Navy JAG that he is 
authorized to assign under clause (1). 

Let’s suppose, for example, that he wishes to assign to the Navy 
JAG all legal functions except those relating to procurement, and 
those he considers it advisable to assign to the General Counsel. The 
Vinson draft would prevent him from having civilian legal services in 
the very important field of procurement. 

Senator Ditkaasobeas. I may say this, Doctor, the purpose of the 
Unification Act was to unify. And, so far as passing upon legal mat- 
ters is concerned, all the legal matters should be under one head. The 
Judge Advocate General, whether it be in the Army or the Navy, or the 
Marine Corps, is the head of the legal department. 

Under Chairman Vinson’s language the Navy JAG remains the 
head of all matters. 

Under the language in the bill he is the head of only such matters 
as are assigned to him. 

Now, that is the difference between the two, and I want you to get 
it straightened out. The committee will have to straighten it out. 

Now, there is no disagreement with my analysis of it, is there ? 

Mr. Minor. No, sir. 

Dr. Dickerson. I think that is correct. 

Senator O’Manonry. You may put the entire letter to Mr. Sprague 
in the record. 

(The letter is as follows:) 

GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE, 
Washington, D.C., May 31, 1956. 


Memorandum for chairman, Ad Hoc Committee on Codification. 
Subject: H. R. 7049, section 5148 (c), Duties of the Judge Advocate General of 
of the Navy. 
This refers to your request for the views of this office concerning a proposal q 
to change the language in section 5148 (c) of H. R. 7049, passed by the House of i 
Representatives on August 1, 1955, which is now pending before the Judiciary : 
Committee of the United States Senate. Fy 
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I have requested the views of the Secretary of the Navy, of the Judge Advocate 
General of the Navy, and of the General Counsel of the Navy, and have personally 
studied this matter. It is my opinion that the proposed change in the codification 
bill would effect a substantive change in the law, is inappropriate to a codification 
project, and therefore should not be made. 

As passed by the House of Representatives, section 5148 (c) provides : 

“The Judge Advocate General of the Navy, under the direction of the Secretary 
of the Navy, shall— 

“(1) perform duties relating to legal matters arising the Department of the 
Navy as may be assigned to him by the Secretary of the Navy: 

“(2) perform the functions and duties and exercise the powers prescribed for 
the Judge Advocate General in chapter 47 of this title ; 

“(3) receive, revise, and have recorded the proceedings of boards for the ex- 
amination of officers of the naval service for promotion and retirement ; and 

“(4) perform such other duties as may be assigned to him by the Secretary of 
the Navy.” 

BASIC SOURCE LAW FOR NAVY JAG 


The source of this text in the act of June 8, 1880 (21 Stat. 164, as amended; 
5 U. 8. C. 428), which provides : 

“The President of the United States is authorized to appoint, for the term of 
4 years, by and with the advice and consent of the Senate, from the officers of 
the Navy or the Marine Corps, a Judge Advocate General of the Navy. And the 
office of the said Judge Advocate General shall be in the Navy Department, where 
he shall, under the direction of the Secretary of the Navy, receive, revise, and 
have recorded, the proceedings of all courts-martial, courts of inquiry, and boards 
for the examination of officers for retirement and promotion in the naval service, 
and perform such other duties as have heretofore been performed by the Solicitor 
and Naval Judge Advocate General.” 

The proposed change submitted to the Senate Judiciary Committee, on which 
the staff has asked your comment, would change section 5148 (c) as follows: 

“(c) The Judge Advocate General of the Navy, under the direction of the 
Secretary of the Navy, shall— 

“(1) perform all duties relating to legal matters arising in the Department of 
the Navy; 


* =? 


The difference in treatment of the source law in the bill as passed and in the 
proposal submitted to the Senate committee reduces itself to the question of 
whether or not the Secretary of the Navy is required to look solely tu the Judge 
Advocate General of the Navy for legal services. The 1880 statute dves not in 
itself provide that the Judge Advocate General shall handle all legal matters aris- 
ing in the Department of the Navy, and treats the matter in an obscure fashion by 
reference to unspecified duties performed by an officer whose office was abolished 
long before the 1880 statute was passed, and now more than 75 years ago. 

The proposed change in the codification of this section is very clear language 
giving to the Judge Advocate General the exclusive prerogative to “perform all 
duties relating to legal matters arising in the Department of the Navy.” ‘The 
principal effect would be to cast doubt upon the existence of the Office of the 
General Counsel. This might have the effect of bringing about a major change in 
the existing Navy structure; denying to the Secretary of the Navy separate 
civilian legal services which have been utilized since 1908 ; invalidating orders of 
the Secretary of the Navy issued as recently as 1955; all contrary to the best 
interests of the Navy in the opinion of the Secretary, and all under the guise of 
codification, a process not intended to effect substantive changes in the law. 

Under the provisions of 5 United States Code 22, the Secretary of the Navy 
(who under the National Security Act is the head of a department for the 
purposes of sec. 22) “is authorized to prescribe regulations not inconsistent 
with law for the government of his department, the conduct of its officers and 
clerks, the distribution and performance of its business—”. The question be- 
comes, therefore, whether or not the existing orders of the Secretary of the 
Navy establishing an Office of the General Counsel are “inconsistent with law” 
in the sense of being inconsistent with the provisions of the 1880 statute. It 
is appropriate, therefore, to ascertain the meaning of the 1880 statute. 
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THE 1880 STATUTE 


The 1880 statute does not provide that the Judge Advocate General is to handle 
all legal matters in the Department of the Navy. 

The Solicitor and Naval Judge Advocate General referred to in the 1880 
statute, was authorized by an 1865 statute which did not specify his duties (13 
Stat. 468). Hence duties were subject to determination and assignment by the 
Secretary of the Navy pursuant to 5 United States Code, section 22. Since the 
“such other duties” clause of the 1880 statute did not specify any legal duties 
to be performed by the Judge Advocate General but provided only that he should 
perform such other duties as had been performed by the Solicitor and Naval 
Judge Advocate General, it is not reasonable, in my opinion, to interpret this 
clause to require the Secretary of the Navy to assign to the Judge Advocate 
General such other duties as the Secretary had been authorized in his discretion 
to assign to the Solicitor and Naval Judge Advocate General. 

The legislative history of the 1880 statute does not show an intention to limit 
the Secretary’s discretion in this respect. The House report on that statute, 
which is attached as attachment A hereto, makes it clear that the primary 
purpose of the appointment of a judge advocate general was to have available 
an officer of the Navy or Marine Corps who was familiar “with the law, forms, 
and practice of courts-martial, the rules, regulations, and established customs 
of the Navy;” and who “should have practical experience in the naval service 
and an acquaintance with the application of the law and regulations to the 
rank, grade, ratings, and of the various classes of officers and enlisted men in 
the service * * * ” The House report also indicates that the business proposed 
to be assigned to the Judge Advocate General included “the various claims filed 
for investigation, numerous questions of law, regulations, and other matters.” 
This work was incidental to his military law duties, and there is no reflection 
in the report of an intention to give to the Judge Advocate General the ex- 
elusive right in the Navy to perform legal services in the fields of law not ex- 
pressly assigned to him by the bill, or otherwise to deny the Secretary discretion 
to assign legal duties outside the field of military law. 

Aside from the content of the report accompanying the bill which became 
the 1880 statute, we have been unable to establish factually the duties per- 
formed by the officer who was the Solicitor and Naval Judge Advocate General 
during the years 1865 to 1870. The reasonable interpretation of the “such 
other duties” clause of the 1880 statute, merely incorporating by reference the 
1865 statute, would seem to be that the Judge Advocate General was charged, 
like his predecessor, with the performance of whatever duties the Secretary 
of the Navy told him to perform. It is difficult to conclude that this was in- 
tended as a limitation upon the Secretary with respect to the sources of advice 
which he might seek. Such an interpretation is further supported by the fact that 
the Judge Advocate General in 1880 was not required to be a lawyer. This re- 
quirement was not imposed by the Congress until 1950 by the enactment of the 
Uniform Code of Military Justice. 


ADMINISTRATIVE PRACTICE SUBSEQUENT TO 1880 STATUTE 


During the period 1880-1908, the various administrative orders appear to 
vest in The Judge Advocate General fairly broad responsibilities including some 
in the field of commercial law. There was not, however, even in this period a 
specific requirement that all legal duties be performed by the Judge Advocate 
General. 

In 1906 the Secretary of the Navy found it necessary to request of Congress 
an appropriation for a civilian lawyer, independent of The Judge Advocate 
General, to advise the Secretary on business and commercial legal matters. That 
responsibilityfor such legal matters was considered to be outside the proper 
sphere of the Judge Advocate General is shown by the following statement 
made by the Secretary to the House Naval Affairs Committee : 

“Contracts involving a large amount of money have to be prepared and after- 
ward have to be interpreted, and the Secretary of the Navy has to determine a 
good many questions of very considerable pecuniary importance. He is not pro- 
vided, really, with a legal adviser. It is true the necessity of the case has caused 
that work to be thrown on the Office of The Judge Advocate General, which, how- 
ever, was not originally organized with any such idea. 

“Tt was organized to supervise military justice. He can, of course, if he 
chooses, ask for an opinion of the Attorney General, but that is a very cum- 
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brous process. It is not altogether just to the Department of Justice itself to 
trouble them very frequently with it, and sometimes it would take so much time 
that it would be altogether impracticable to do it. 


* * + * * * * 


“* * * There are in The Judge Advocate General's Office two or three men 
who are members of the bar, and who for merely such things as you would nat- 
urally give to a law clerk are very well qualified and do their work very well; 
but for a matter on which I would like to get an opinion which I would like to 
feel that I could rely on, I would prefer to select the lawyer myself, and also to 
drop him If I did not like him.” 

While the request for these legal services was reported favorably by the Com- 
mittee on Naval Affairs, it was stricken from the appropriation bill on a point 
of order. However, in 1908, the Secretary of the Navy appointed a civilian So- 
licitor and, beginning with fiscal year 1909, this administrative action of the 
Secretary was sanctioned by congressional appropriations for an independent 
Solicitor until 1923. The duties of this independent Solicitor in the fields of 
business and commercial law were set forth in the 1909 Navy Regulations (art. 
12 and 18) and were continued without substantial change in the 1913 regula- 
tions and in the first issue of the 1920 regulations. 

Prior to World War II at least 55 civilian attorneys were employed by Navy 
bureaus in contracts divisions. These attorneys were responsible only to their 
bureau chiefs. They performed procurement and other commercial legal duties 
for the bureaus and were wholly independent of The Judge Advocate General. 

Again in 1940—41, 16 attorneys were employed in the Office of the Under Secre- 
tary of the Navy. They advised the Under Secretary (James Forrestal) on pro- 
curement and cther commercial legal matters independently of The Judge Advo- 
cate General. These attorneys formed the nucleus of the Procurement Legal Di- 
vision which was established by the Secretary of the Navy on September 10, 1941. 

On December 13, 1942, by directive of the Secretary of the Navy, the lawyers 
employed by the several Navy bureaus were placed under the professional super- 
vision of the Procurement Legal Division and the Division was assigned exclu- 
sive cognizance for all legal work in connection with procurement and property 
disposal, and related matters. Under a directive of Secretary Forrestal of Au- 
gust 3, 1944, the name of the Procurement Legal Division was changed to the 
Office of the General Counsel for the Navy Department, and that Office has con- 
tinued ever since. The present responsibilities of that Office, as well as those of 
The Judge Advocate General, are defined in SecNav Instructions 5430.25 (Feb- 
ruary 2, 1955) and 5430.27 (February 21, 1955) which are submitted herewith as 
attachments B and C. 

Thus, the Navy has consistently interpreted the 1880 statute to permit the 
assignment of cognizance over legal matters of a civil character to bureaus and 
offices of the Department other than the Office of The Judge Advocate General. 
In the light of this interpretation and practice extending over 45 years, it would 
now effect a substantive change in the law to codify the duties of The Judge 
Advocate General as embracing “all” legal matters arising in the Department of 
the Navy. In addition, it would suddenly remove the administrative discretion 
and flexibility which the Secretaries have exercised during this 45-year period. 
Revicws of the Navy's legal organization by the Congress. 

Aside from the appropriations made available for the Office of the Solicitor 
from 1908 until 1921, and for the Chief of the Procurement Legal Division, and 
later the General Counsel from 1942 to the present time, the Congress has on sev- 
era! occasions examined the legal organization of the Navy. In 1943 the Per- 
sonnel Subcommittee of the Committee on Naval Affairs of the House of Repre- 
Sentatives examined into the reorganization of procurement procedures and the 
coordination of legal services in the Navy Department. In connection with this 
study, the question of the legality of the existence of the Procurement Legal 
Division was an issue, and the Chief of that Division prepared an opinion on the 
subject touching upon many of the points covered herein. See attachment D. 
A detailed report on the entire subject of procurement procedures was prepared 
for the subcommittee, which report adopted the legal conclusions expressed by 
the Chief of the Procurement Legal Division. Although his report was not acted 
upon by the House Naval Affairs Committee, the continued existence of the Pro- 
curement Legal Division was not challenged by that committee. 

Moreover in a report of the House Committee on Naval Affairs dated December 
11, 1944, entitled “Investigations of the Progress of the War Effort” (H. Rept. 
No. 2056, 78th Cong. 2d sess.), the committee recited in some detail the functions 





56 REVISION OF TITLES 10 AND 32, UNITED STATES CODE 


of the Office of the General Counsel and the circumstances which led to the 
establishment of this Office to furnish the required services of skilled com- 
mercial lawyers. There is no suggestion in this report that the Secretary of the 
Navy was acting contrary to the 1880 statute in establishing this Office. Indeed 
the report specifically states that the “General Counsel’s Office is distinct from 
the Office of the Judge Advocate General, which is now charged primarily with 
legal matters of a military nature.” Excerpts from this report dealing with 
the Office of the General Counsel are submitted herewith as attachment E. 


Current Needs of the Navy Department 


I have recently reviewed the problem with the Secretary of the Navy from 
the standpoint of sound administration under today’s conditions. He has in- 
formed me that the same needs that made it necessary in the first instance to 
establish the Procurement Legal Division today constitute equally compelling 
reasons for the retention of the Office of the General Counsel to perform legal 
services in the field of business and commercial law independently of The Judge 
Advocate General. 

In this connection, it is significant that in 1950 the then Judge Advocate Gen- 
eral of the Navy expressed the following views to the Navy Management Sur- 
vey Board: 

“In my opinion the transfer of cognizance [over procurement and related legal 
matters to the Office of the General Counsel] resulted in greater efficiency. 
It certainly did not increase savings, but that was not because the new arrange- 
ments were not better—it was because the law work of the entire Navy De- 
partment was many times greater than it had ever been before * * * For that 
matter, the law work in the entire Naval Establishment of today is in a good 
many respects difficult to compare with the law work of 10 years ago. In 
1939 we had what today seems like the one-horse organization * * *I have no 
hesitancy in stating my opinion that * * * a consolidation [of cognizance of all 
legal matters under The Judge Advocate General] would not result in increased 
efficiency. The reasons for reassignment of the functions are as good today as 
they ever were. There is so much law work to be done and someone has to 
do it. I do not believe centralization is necessary or desirable. So far as I 
know, the various activities that were once in this office are now being ad- 
ministered efficiently * * * There is a very clear-cut line of demarcation between 
the cognizance of law matters now. There is no overlapping, there is no duplica- 
tion, and there is no confusion.” 


CONCLUSIONS 


The 1880 statute is obscure insofar as it relates to legal services outside the 
field of military law. From time to time since 1908, a period of almast 50 years, 
Navy Secretaries and bureau chiefs have recognized the need for independent 
civilian lawyers and have provided for civilian legal services outside the Office 
of The Judge Advocate General in the field of business and commercial law. 

The House codification gives effect to this longstanding administrative inter- 
pretation and practice within the Navy Department, and, consistent with the 1880 
statute, it permits the Secretary of the Navy to have the legal organization he re- 
quires to discharge the complex business activities of the Department of the 
Navy. 

Accordingly, in my opinion, the proposed change should not be made in section 
5148 (c) of H. R. 7049, as passed by the House of Representatives. 


MANSFIELD DD. SPRAGUE. 


ExHIBit A 
‘LH. Rept. No. 459, 46th Cong., 2d sess. ]} 


SOLICITOR AND JUDGE ADVOCATE GENERAL OF NAVY AND MARINE Corps 


The Committee on Naval Affairs, to whom was referred the bill (H. R. 2788) 
to authorize the President to detail an officer of the Navy or the Marine Corps 
to perform the duties of Solicitor and Judge Advocate General, and to fix the 
rank and pay of such officer, beg leave to report the same back to the House witk 
a favorable recommendation. 

The bill proposes to authorize the President to appoint, by and with the advice 
and consent of the Senate, from the officers of the Navy or the Marine Corps, a 
Judge Advocate General of the Navy, with the rank, pay, and allowances of a 
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captain in the Navy or a colonel in the Marine Corps, as the case may be. It 
provides that the office of the Judge Advocate General shall be in the Navy 
Department, and that it shall be his duty, under the direction of the Secretary of 
the Navy, to receive, revise, and have recorded the proceedings of all courts- 
martial, courts of inquiry, and boards for the examination of officers for retire- 
ment and promotion in the naval service. He shall also perform such other duties 
as have heretofore been performed by the Solicitor and Naval Judge Advocate 
General. The committee believe it to be important and necessary to the best 
interests of the naval service that the legislation proposed by this bill should be 
adopted by Congress, for the following reasons : 

1. The duties required to be performed under this bill are among the most im- 
portant branches of the public business which have been confided to the Navy 
Department. 

2. The business which it is proposed to assign to this office consists of the 
records of all courts-martial, courts of inquiry, boards for the examination of 
officers for retirement and promotion, the preparation of charges and specifica- 
tions for courts-martial, the organization of courts and boards, the various cluims 
filed for investigation, numerous questions of law, regulation, and other matters. 
The records of proceedings of the various courts and examining boards, many of 
them being voluminous, require careful reading and examination preliminary 
to action thereon by the Secretary. The claims filed for investigation, and the 
questions of law and regulation arising in the Department, necessitate a thorough 
examination and consideration of the statutes, regulations, and established cus- 
toms of the service relating thereto; and the business generally of the office being 
so extensive, it is impossible for the Secretary, in the midst of the other varied 
and important duties required of him, to give to this branch of the public 
business the attention and consideration that its importance demands. 

3. Owing to the peculiar nature of the duties pertaining to the office of Judge 
Advocate General in the Navy Department, it seems to be absolutely necessary 
that the officer appointed to said office should be familiar with the law, forms, 
and practice of courts-martial, thé rules, regulations, and established customs 
of the Navy; that he should have practical experience in the naval service and 
an acquaintance with the application of the law and regulations to the rank, 
grade, ratings, and of the various classes of officers and enlisted men in the 
service, and that he should possess proper legal attainments to enable him to 
discharge satisfactorily the duties of that office. 

4. The necessity of having any officer of the service possessing these qualifica- 
tions to perform the duties of Judge Advocate General of the Navy has been 
recognized by preceding administrations of the Department, and in the absence 
of a provision of law for that office, such as is contemplated by this bill, the 
difficulty has been partially met by the detail of a suitable officer by the Secretary 
of the Navy to act in that capacity. But in view of the changes to which such 
office is subjected by their temporary assignments, it is important that Congress 
should fix the status of such officer by a provision for the’ Navy analogous to that 
which has long been established for the Army. There can be no question as to 
the necessity of having such an officer to systematize the details of administra- 
tion of law and justice in the Navy, and that such officer is as necessary to this 
branch of the service as is the officer authorized by law and bearing the same 
relation to the military service. Public business of the same character devolv- 
ing upon the War Department is discharged by officers of the Army under the 
direction of the Secretary of War, there being a provision of law for their ap- 
pointment to this service under that Department, the senior officer so appointed 
holding the position of Judge Advocate General with the rank and pay of a 
brigadier general, and his assistants that of majors. Thus the rank and pay of 
the Judge Advocate General of the Army are of a higher relative grade than that 
proposed by this bill for the officer who may be appointed to discharge similar 
duties as Judge Advocate General of the Navy under the direction of the Secre- 
tary of the Navy. 

5. It is not proposed in this bill to revive the Office of Naval Solicitor, which, 
as it existed in connection with the Department of Justice, was unsuited to the 
requirements of the naval service. But the object of the bill is to confer upon 
the President the power to appoint a Judge Advocate General of the Navy from 
the officers of the Navy or Marine Corps; if from the former, with the rank and 
pay of captain in the Navy; and if from the latter, that of colonel in the Marine 
Corps, which is the same relative grade as that of captain in the Navy. 

6. All other executive departments of the Government are provided by law 
with an officer to perform the duties therein similar to those required of the 
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officer who may be appointed to the office of Judge Advocate General of the Navy; 
and it is not only just and proper, but it seems to be due to tne head of the 
Navy Department, that Congress should provide equal facilities for the transac- 
tion of the business in that Department by adopting a measure such as is pro- 
posed by this bill. 

The committee file with this report a letter from the Secretary of the Navy, 
from which it will be seen that he earnestly recommends the passage of the bill. 





ExHIsIt B 


DEPARTMENT OF THE NAVY, 
OFFICE OF THE SECRETARY, 
Washington, D. O., February 2, 1955. 

SECNAYV Instruction 5480.25. 

From: Secretary of the Navy. 

To: Distribution list. 

Subject: Office of the General Counsel for the Department of the Navy; legal 
services in the field of business and commercial law. 

Reference: (a) SECNAV Instruction 5430.18 of April 30, 1954; (b) SECNAV 
letter (PLD/HSH: jhf A3-1/EN) of December 13, 1942; (c) SECNAYV letter 
(OGC/HBC: mrl) of June 26, 1948, NPD 20-402a; (d) SECNAYV letter 
(PLD/RGMcC: 11) of September 23, 1943, NPD 20—-402a. 


1. Purpose—In implementation of reference (a), this instruction restates and 
delineates the organization, duties, and responsibilities of the Office of the Gen- 
eral Counsel for the Department of the Navy. 

2. Effect on other directives.—References (b), (c), and (d) are hereby super- 
seded and canceled. Reference (a) shall continue in effect. 

8. Organization of the Office of the General Counsel.—The head of the Office 
of the General Counsel shall be designated the General Counsel for the Depart- 
ment of the Navy, shall be appointed by and be responsible to the Secretary of 
the Navy, and shall report to him via the Under Secretary of the Navy. he 
General Counsel is hereby authorized to appoint, with the approval of the Sec- 
retary of the Navy, three Assistant General Counsels. The Office of the Gen- 
eral Counsel shall include the Offices of Counsel for the Commandant of the 
Marine Corps and for each Bureau and Office of the Navy Department, as de- 
fined below, and such Offices of Counsel for their respective field activities and 
such branch or regional offices as have been or may hereafter be established. 
The term “bureau and office” as used in this instruction includes the Military 
Sea Transportation Service, the Office of Naval Research, the Armed Services 
Petroleum Purchasing Agency and the Office of the Comptroller of the Navy, 
and all bureaus except the Bureau of Medicine and Surgery. 

The General Counsel shall furnish or arrange to furnish legal services for 
which the Office of the General Counsel is assigned responsibility by paragraph 
4, below, to other Bureaus and Offices when it is mutually agreed such services 
are required. 

4. Responsibilities of the Office of the General Counsel.—The Office of the 
General Counsel shall, except as otherwise provided below, be responsible 
throughout the Department of the Navy for providing legal services in the field 
of business and commercial law, including all legal services relating to: 

(a) The acquisition, custody, management, transportation, taxation, and dis- 
position of real and personal property, and the procurement of services, includ- 
ing the fiscal, budgetary, and accounting aspects thereof; excepting, however, 
tort claims and admiralty claims arising independently of contract, and matters 
relating to the naval petroleum reserves ; 

(b) Operations of the Military Sea Transportation Service, excepting tort 
and admiralty claims arising independently of contract ; 

(c) The Office of the Comptroller of the Navy; 

(d) Patents, inventions, trademarks, copyrights, royalty payments and similar 
matters; and 

(e) Industrial security. 

The Office of the General Counsel shall be responsible for liaison and relations 
with the other departments and agencies of the Government with respect to the 
foregoing matters. 

5. Counsel for the Marine Corps, Bureau and Ofices.—For the Commandant 
of the Marine Corps and each Bureau and Office, as defined in paragraph 3, there 
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shall be a single Office of Counsel which shall be responsible, except as otherwise 
provided in paragraph 7, to provide in the Marine Corps or in such Bureau or 
Office all legal services for which the Office of the General Counsel is assigned 
responsibliity by paragraph 4, above. Each such Office of Counsel shall be 
headed by a Counsel who shall be appointed by the Secretary of the Navy upon 
the joint recommendation of the General Counsel and the Commandant of the 
Marine Corps or the head of the bureau or office concerned, as appropriate. 
Such counsel shall report directly to the Commandant of the Marine Corps or 
the head of such bureau or office, as appropriate, and shall also report, via the 
General Counsel, to the Secretary of the Navy. 

6. Lawyers in the Office of the General Counsel.—The lawyers in the Office of 
Counsel for the Commandant of the Marine Corps and for each Bureau and 
Office, including their respective field lawyers, shall be selected by the General 
Counsel subject to the approval of the Commandant of the Marine Corps or of 
the head of such Bureau or Office, as appropriate. The General Counsel shall 
prepare, or assign responsibility for the preparation of, performance rating re- 
ports for all lawyers in the Office of the General Counsel, and shall review all 
such reports. Personnel actions involving lawyers in the Office of the General 
Counsel, including lawyers in the Office of the Patent Counsel for the Navy and 
lawyers for field activities, such as changes in grade, transfers or terminations 
of services, and the establishment or elimination of position descriptions shall in 
all instances be subject to the approval of the General Counsel. The General 
Counsel, with the approvai of the Secretary of the Navy, may establish Regional 
or Branch offices of the Office of the General Counsel; and the General Counsel 
shall select and designate the Counsel and other lawyers therein. 

7. Patent Legal Services.—Except as the General Counsel may otherwise deter- 
mine with the approval of the Chief of Naval Research, legal services throughout 
the Department of the Navy in the field of patents, inventions, trademarks, copy- 
rights, royalty payments and similar matters will be furnished by the Office of 
the Patent Counsel for the Navy under the direction and supervision of the 
General Counsel. 

8. Uniformity, Integration and Supervision.—The legal services to be rendered 
by the Office of Counsel for the Commandant of the Marine Corps, each Bureau 
and Office, the Office of the Patent Counsel for the Navy, the Counsel for Branch 
or Regional Offices, and all other lawyers in the Office of the General Counsel, 
both departmental and in the field, shall be integrated, coordinated, and super- 
vised by the General Counsel. The General Counsel shall also be responsible for 
achieving and maintaining, so far as practicable, uniformity in the application 
of legal principles with regard to matters for which the Office of the General 
Counsel is assigned responsibility by paragraph 4, above. 

9. Legal Documents.—Contracts and amendments thereto, modifications there- 
of, and other documents pertaining to matters for which the Office of the General 
Counsel is responsible shall be submitted to the appropriate lawyer or lawyers 
of that Office for an opinion as to form and legality, and for any additional perti- 
nent comment or advice prior to execution. 

10. Revision of Navy Regulations and General Orders.—Appropriate amend- 
ments to U. S. Navy Regulations and Navy Department General Orders to refiect 
this Instruction shall be initiated by the Office of the General Counsel. 


C. 8S. Tromas. 


ExHIsit C 


DEPARTMENT OF THE NAVY, 
OFFICE OF THE SECRETARY, 


Washington, D. C., February 21, 1955. 
SECNAV Instruction 5430.27. 


From: Secretary of the Navy. 

To: Distribution List. 

Subject Responsibility of the Judge Advocate General for supervision of legal 
services. 

References: (a) SecNav Instruction 5430.18 of April 30, 1954 to SNDL A; 
(b) SecNav Instruction 5430.25 of February 2, 1955 (NCTAL). 


1. Purpose.——The purpose of this instruction is to prescribe, pursuant to ref- 
erence (a), the responsibility of the Judge Advocate General of the Navy for 
the supervision of legal services in the Department of the Navy in addition to 
those performed in the Office of the Judge Advocate General. 
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2. Cognizance.—In addition to military justice and military law, the Judge 
Advocate General has cognizance of all legal duties and services throughout the 
Department of the Navy other than those specifically assigned to the General 
Counsel for the Department of the Navy in reference (b). 

3. Supervision of Legal Services.—Chiefs of bureaus and offices and other cog- 
nizant authority will furnish the Judge Advocate General such information as 
he may require in matters within his jurisdiction as herein prescribed relating 
to the duties performed by attorneys, military or civilian, within the Department 
of the Navy. The Judge Advocate General will make provision for appropriate 
supervision of legal services and for such liaison as may be deemed to be essential 
between his office and legal activities located elsewhere within the Department 
of the Navy. 

4. Attorneys Within the Cognizance of the Judge Advocate General.—Attor- 
neys, military and civilian, performing duties within the cognizance of the Judge 
Advocate General will report to the chiefs of bureaus or offices or heads of 
other activities to which attached and will be responsible to them for their 
performance of duties subject to such supervision as may be exercised by the 
Judge Advocate General in accordance with paragraph 3 hereof. 

Appointments, promotions, and similar personnel action affecting civilian at- 
torneys employed by the Department of the Navy who perform legal functions 
within the general cognizance of the Judge Advocate General shall only be 
effected with the concurrence of the Judge Advocate General. 

5. Exception.—The foregoing shall not apply to the Board for Correction of 
Naval Records or to the Navy Board of Contract Appeals. 


THOMAS 8S. GATES, Jr., 
Under Secretary of the Navy. 


ExuHIBIT D 


OFFICE OF TIE UNDER SECRETARY OF THE NAVY, 
PROCUREMENT LEGAL DIVISION, 
Washington, March 27, 1943. 
MEMORANDUM 


Subject : The Judge Advocate General is not the exclusive “lawyer” of the Navy— 
an answer to the Judge Advocate General’s memorandums of April 25 and 
July 10, 1941. 

The Judge Advocate General has made the statement that, the act of June 8, 
1880 (5 U. S. C. 488), “is very explicit” that “all of the legal business of the 
Navy Department shall be handled by the Judge Advocate General under the 
direction of the Secretary of the Navy.” No explanations are set forth in support 
of that statement. It is merely asserted. 

The statement is challenged and in reply it is submitted that— 

(a) The statute of June 8, 1880, is neither explicit nor clear ; 

(b) Almost any argument as to the handling of civil legal matters can be 
made from the language of the 1880 statute ; 

(c) The creation of the Solicitor’s Office in 1908, without amending the 
1880 statute, demonstrates that the Judge Advocate General’s Office was 
never intended to be the only “lawyer” in the Navy; 

(d) The entire legal business of the Navy Department has never been 
handled by the Judge Advocate General; and 

(e) Until the present Judge Advocate General, the incumbents of that 
Office had neither studied nor practiced law—surely it would require strong 
language to put a nonlawyer in charge of all legal business. 

L. The 1880 statute.—The duties of the Judge Advocate General as to matters 
of commercial law, if any, are referred to in the 1880 statute only by indirection, 
i. e., as the duties performed by the Solicitor and Naval Judge Advocate General— 
an office abolished in 1878. The language of the act of June 8, 1880, is: 

“The President of the United States is authorized to appoint, for the term of 
four years, by and with the advice and consent of the Senate, from the officers 
of the Navy or the Marine Corps, a Judge Advocate General of the Navy. And 
the office of the said Judge Advocate General shall be in the Navy’ Department, 
where he shall, under the direction of the Secretary of the Navy, receive, revise, 
and have recorded the proceedings of all courts-martial, courts of inquiry, and 
boards for the examination of officers for retirement and promotion in the naval 
service, and perform such other duties as have been performed prior to June 8, 
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1880, by the Solicitor and Naval Judge Advocate General,” [Italic is only pos- 
sible reference to other than naval law. ] 

To establish the duties of the Judge Advocate General, other than as to courts- 
martial and the other matters listed in the statute pertaining exclusively to naval 
law, we must discover the duties “performed prior to June 8, 1880, by the Solici- 
tor and Naval Judge Advocate General.” That cannot be done with any exacti- 
tude. To characterize such language as “explicit” is clearly an overstatement. 

The language of the statute creating the Solicitor and Naval Judge Advocate 
General—the act of March 2, 1865 (13 Stat. L. 468)—is not helpful. No duties 
or authority were mentioned in that act. The job was to end with the Civil War. 
The Office was extended thereafter by the annual appropriations acts. In 1871, it 
was transferred to the then newly established Department of Justice. In 1878, 
it was abolished (20 Stat. L. 205). 

No one can be sure today just what duties were performed by that Solicitor 
during his sojurn in the Navy. It is reasonably clear that legal work as we know 
it today was almost nonexistent. 

After a lapse of 2 years without any legal adviser (a clear indication of the 
lack of legal work), the Secretary of the Navy requested Congress to establish 
the Office of Judge Advocate General of the Navy. Asa result, the act of June 8, 
1880, was passed. It is obvious, from the letter of the Secretary of the Navy 
(Congressional Record, 46th Cong., 2d sess., p. 4133) and from the report of the 
House Committee on Naval Affairs (pars. 2 and 3, report dated April 15, 1880), 
that the primary purpose was to establish an officer familiar with matters of 
naval law. This is also supported by the fact that the Judge Advocate General 
was required to be an officer but not a lawyer. 

There is nothing in the record indicating any intention to give the Judge Advo- 
cate General the exclusive authority—or, in fact, any authority—to render legal 
opinions or to handle civil law problems. How could such opinions be prepared 
by a nonlawyer? It was expressly stated by the House Committee on Naval 
Affairs that there was no intention to revive the Office of the Naval Solicitor. 
There was little opposition to the bill, and the congressional debates contain no 
data which is helpful upon the contemplated duties of the Judge Advocate 
General. 

2. The 1908-21 Solicitor.—The first definite construction of the act of 1880 was 
made by the creation of a civilian Solicitor in 1908. Aside from providing for 
the performance of legal work in the only practical way, the type of statute cre- 
ating the Solicitor’s Office and the recognition thereafter given that Office fur- 
nish clear evidence that in 1908 no one contemplated that the act of 1880 made 
the Judge Advocate General the “exclusive lawyer” of the Navy. The Naval 
Solicitor of 1908 was created by a mere appropriation therefor in the 1909 Naval 
Appropriation Act, approved May 23, 1908 (35 Stat. 218), in the following words: 

“Office of the Solicitor: Solicitor who shall perform the duties of the Judge 
Advocate-General of the Navy in case of the death, resignation, absence or sick- 
ness of that officer, four thousand dollars.” 

Note the absence of any definition of duties—only a provision for succession 
which might have been used (but was not) as an argument in favor of a sub- 
ordinate position for the Solicitor. In the next year’s appropriation act the pro- 
vision for succession was eliminated. From 1908-21 a Solicitor—a civilian 
lawyer—existed as a coordinate to the Judge Advocate General without more than 
an appropriation therefor. Today an appropriation exists for a special attorney 
(who is the Chief of the Procurement Legal Division) for the Under Secretary 
(title II, Naval Appropriation Act, 1942, Public Law No. 150, 77th Cong., approved 
July 3, 1941). The parallel, except for the titles, is complete. 

The 1909 Navy Regulations (arts. 12 and 13) were thereupon issued, delegating 
to the Solicitor general charge of all matters involving commercial law and aw 
thorizing the Solicitor to “render opinions on any matter or question of law when 
directed to do so by the Secretary of the Navy.” These regulations remained in 
effect without substantial change through the revisions of 1913 and 1920. It will 
be noted that the Solicitor—not the Judge Advocate General—is the first official 
in the Navy authorized to render legal opinions. 

The Office of the Solicitor, resting solely on appropriations therefor, was not, 
however, securely established. It had to run the gauntlet each year. So when 
World War I was over and the pressure of legal work subsided, the struggle to 
gain control was started by the Judge Advocate General. Why a nonlawyer 


1See also General Orders No. 250, June 28, 1880: No. 375, June 25, 1889. 








62 REVISION OF TITLES 10 AND 32, UNITED STATES CODE 


erg to be in charge of legal work is hard to understand but, nevertheless, 
1e did. 

In 1918, the Judge Advocate General commenced his attack. He first, by letter 
dated November 6, 1918, to the Chief of Naval Operations, recommended that the 
Navy regulations be changed to provide for a reorganization of the legal estab- 
lishment in the Navy Department, so that the Office of the Solicitor would be 
placed under his jurisdiction. Nevertheless, in 1920, when new regulations were 
issued, the Office of Solicitor remained independent. As the volume of legal 
work disappeared, the efforts of the Judge Advocate General to gain control be- 
came more successful. 

On September 1, 1921, the Solicitor was merged into the Judge Advocate Gen- 
eral’s Office in spite of the separate appropriation therefor. On November 1, 1921, 
the consolidation was set forth in a revision of the Navy regulations and the 
Naval Appropriation Act for 1923 omitted any separate appropriation for the 
Solicitor’s Office. The Solicitor’s Office lasted under the Judge Advocate General 
until 1929, when it vanished. 

The Judge Advocate General had won his fight for control—but the argument, 
that by the 1880 statute the Judge Advocate General was made the exclusive 
lawyer for the Navy, was dead for all time. 

3. A nonlawyer could not have been the only lawyer.—It is submitted that the 
present argument as to exclusive cognizance over legal matters in the Judge Ad- 
vocate General would never have been made if the present Judge Advocate Gen- 
eral had not studied law. If the present Judge Advocate General were, as all his 
predecessors had been, a lay naval oflicer—no one could have argued seriously 
that, by receiving the title “Judge Advocate General,” he became endowed with 
the abilities to run the civil legal department in one of the largest businesses in 
the world. No Secretary would have accepted the responsibility for the billions 
of dollars of contracts with such chief lawyer. The unsoundness of the argument 
that the 1880 statute made a layman the exclusive Navy Lawyer would have been 
apparent. And the fact that the incumbent Judge Advocate General has once 
studied law does not change the statutory construction. 

The history of the Judge Advocate General's Office as to the handling of civil 
legal problems has always been curious. The office has been staffed largely with 
officers. Yet it was not until 1909 that the procedure of having such officers 
study law was tried. Probably the creation of the civilian Solicitor the year 
before spurred that decision. No one has yet suggested that the officers prac- 
tice law. Yet real lawyers are not made by college courses alone. 

The problem of not having adequate legal advice was mentioned at some length 
in 1905 and 1906 by Secretary Bonaparte. In 1905, he requested Congress to 
authorize him to use $5,000 of the contingent fund to procure civil legal advice. 
In this connection, he stated (p. 15 of the report of the Secretary of the Navy 
for 1905) : 

“The Office of the Judge Advocate General * * * is now obliged to dis- 
charge some duties which hardly come fairly within its proper sphere, since it 
must act as the legal adviser of the Department with regard to a large number 
of questions not governed by the principles of military law.” 

Again in 1906 Secretary Bonaparte urged an appropriation to permit him to 
employ a civilian lawyer. His statements before the House Naval Affairs Com- 
mittee (hearings before the Committee on Naval Affairs on the appropriation 
bill for the year ending June 30, 1907, pp. 1068, 1069) are interesting and might 
have been made more recently : 

“Contracts involving a large amount of money have to be prepared and after- 
wards have to be interpreted, and the Secretary of the Navy has to determine 
a good many questions of very considerable pecuniary importance. He is not 
provided, really, with a legal adviser. It is true the necessity of the case has 
eaused that work to be thrown on the Office of the Judge Advocate General, 
which, however, was not originally organized with any such idea. 

“It was organized to supervise military justice. He can, of course, if he 
chooses, ask for an opinion of the Attorney General, but that is a very cumbrous 
process. It is not altogether just to the Department of Justice itself to trouble 
them very frequently with it, and sometimes it would take so much time that 
it would be altogether impracticable to do it.” [Italic supplied.] 


. = * * * * € 
“There are in the Judge Advocate General’s office two or three men who are 


members of the bar, and who for merely such things as you would naturally give 
to a law clerk are very well qualified and do their work very well; but for a 
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matter on which I would tike to get an opinion which I would like to feel that 
I could rely on, I would prefer ‘to select the lawyer myself, and also to drop 
him if I did not like him.” 

The 1906 bill was defeated on a point of order (Congressional Record, 69th 
Cong., Ist sess., p. 6524), but the desired result was obtained soon thereafter 
by the creation of the Solicitor. 

4. The Judge Advocate General never handled all the legal business in the 
Navy.—lIt is impossible to decide just what the Judge Advocate General’s mem- 
orandum of April 25, 1941, means by “all of the legal business of the Navy De- 
partment.” In the sense of the legal work in negotiating and writing contracts, 
the Judge Advocate General has done very little in the past. He bas not even 
tried to review, before execution, the numerous contracts prepared and signed 
by the Bureau of Supplies and Accounts. Included in such contracts were, 
until recently, the many contracts for the purchase of aircraft. He has been 
content with respect to the important ship construction and ordnance purchase 
contracts to review the same for “conformity to statutory requirements,” after 
negotiation and preparation by ovhers. 

Consequently, the Bureaus of Ships and Ordnance were forced to build up their 
own Contracts Divisions, i. e., legal departments, responsible to the Chiefs of 
such Bureaus and not to the Judge Advocate General. The establishment of 
such Contracts Divisions was not challenged by anyone. The Judge Advocate 
General did not seem to think that establishment of such divisions was contrary 
to the act of 1880, and yet it was in the Contracts Divisions, before the establish- 
ment of the Procurement Legal Division in 1941, that the commercial legal work 
of the Navy Department was really done. It was in such divisions that efforts 
were made to employ men who had studied and practiced law. 

5. Summary.—The need of a civilian Solicitor’s Office in the Navy Depart- 
ment has been with us since the advent of modern business. The theory that 
the legal work of one of the largest modern businesses, whether in peacetime or 
wartime, can be handled by naval officers who devote only a part time to the 
study of law, who never practice law, and whose promotions are dependent on 
their progress at sea—cannot stand the test of efficiency. It will be noted that 
in the past, when the legal work in the Navy Department became heavy, drives 
were made to get civilian lawyers independent of the Judge Advocate General 
to do the legal work. The position of Solicitor—a civilian lawyer—lasted from 
1908 until 1921, i. e., during the last press of business leading up to and during 
World War I. It is the same pressure that has brought about the creation of 
the Procurement Legal Division in 1941—the successor to the World War I 
Solicitor. That function and office ought to be definitely established in statute so 
that it will remain available for all time. 


H. Struve HENSET. 


Exnursit EF 


EXxceERPTS FroM REPORT OF THE HOUSE NAVAL AFFAIRS COMMITTEE (H. Rept. No. 
2056, Dec. 11, 1944, 78TH CoNnG., 2p Sess.) ENTITLED “INVESTIGATION OF THE 
PROGRESS OF THE WAR EFFORT.” 


At pages 73 and 74, this report makes the following statement with respect to 
the services rendered by the Office of the General Counsel to the Bureau of Ships: 

“Another major step affecting the Bureau’s organization was that taken by the 
Secretary of the Navy in his directive of December 13, 1942, which established an 
Office of Counsel in each Bureau to administer the contractual and other legal 
aspects of each Bureau’s procurement work. The directive further provided that 
the legal services to be rendered by the Counsel for each Bureau were to be co- 
ordinated and generally supervised on behalf of the Under Secretary of the 
Navy through the central office of the Department’s Procurement Legal Division 
(which has since become the Office of General Counsel for the Navy Department). 
In hearings before a special subcommittee of the House Naval Affairs Committee, 
which were held on May 21, 1943, the Chief of the Bureau of Ships testified con- 
cerning the great improvements in the Bureau’s procurement legal work which 
has been brought about by the Office of Counsel, not only since its official estab- 
lishment by the Secretary’s directive of December 13, 1942, but during the many 
months prior thereto when the office functioned in the Bureau under a somewhat 
less official status. The Bureau’s satisfaction with the operation of the Office of 
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Counsel, as expressed by the Chief of the Bureau in May 1948, has grown steadily 
in the months which have elapsed since that time.” 

At pages 137 and 138 the report further comments on the Office of the General 
Counsel as follows: 


“OFFICE OF THE GENERAL COUNSEL 


“The Office of the General Counsel for the Department of the Navy is an out- 
growth of the Procurement Legal Division, which was organized on a small seale 
in 1941 to furnish commercial legal services to the Navy Department. By Secre- 
tary’s directive of December 13, 1942, all legal matters relating to procurement 
were centralized in this Office. The name of the organization was changed in 1944 
to the Office of the General Counsel. 

“The General Counsel’s Office is distinct from the Office of the Judge Advocate 
General, which is now charged primarily with legal matters of a military nature. 

“Prior to the war the Navy Department did not require a staff of experienced 
commercial lawyers. Government procurement was largley a mechanical process 
delineated by section 3709 of the Revised Statutes (the competitive-bidding re- 
quirement) and form contracts promulgated by the Procurement Division of the 
Treasury Department. Under this system Navy procurement was conducted al- 
most entirely without the participation of lawyers. 

“With the advent of the negotiated contract, authorized by various wartime 
legislation, and complicated provisions with respect to such matters as advance 
and partial payments, patent licenses, guaranties, cost definitions, price adjust- 
ments, and insurance provisions, the services of skilled commercial lawyers were 
required. The General Counsel’s Office was organized to fill this need. Branch 
offices were established in each of the contracting bureaus and these offices, in 
addition to participating in the negotiation of the larger and more difficult con- 
tracts, have been administering or supervising the entire mechanics of the draft- 
ing of contracts and amendments and also contract terminations. The organiza- 
tion also has branch offices in the Navy Price Adjustment Board (which handles 
renegotiation), the Finance Division of the Office of Procurement and Material 
(which handles V loans and advance payments), and the Industrial Readjust- 
ment Branch of the Office of Procurement and Material (which supervises con- 
tract termination and property disposition). 

“The central office of the Office of General Counsel prepares procurement direc- 
tives and uniform contract provisions and otherwise coordinates the work of the 
whole activity. The central office also handles problems common to two or more 
bureau offices and other legal work which does not properly fall in the scope of any 
bureau or other branch office. 

“The personnel of the General Counsel’s Office has been selected primarily on 
the basis of legal experience and ability rather than military. Emphasis was 
placed on contract and financial experience and the personnel has been drawn 
from leading law offices of the country. To handle the commercial legal work 
for the Department, the General Counsel’s Office has a total of 128 lawyers—25 
civilians and 103 officers.” 


Mr. Green. Let me ask you this. From your research, could you 
tell us under what authority the Office of the General Counsel is 
created ? 

Dr. Dickerson. Again speaking from my imperfect knowledge of 
this, I don’t believe there is any specific statutory authority. The 
Office has been set up administratively, as with so many offices. 

Colonel Kine. I think I can answer that question a little more defi- 
nitely. There is no statutory authority specifically authorizing a 
General Counsel of the Department of the Navy, or for that matter, 
of the Department of the Army. It has been done under the general 

owers of the Secretary as stated in rather broad language—Dr. 
Pickard read it a moment ago—the general powers of the Secre- 
tary of the Navy, and there is a similar and even broader statute 
referring to the general powers of the Secretary of the Army and 
the Secretary of the Air Force, giving them general powers to dis- 
tribute the dritied in their departments among the several personnel, 


military and civilian, of the departments. There is also a passage in 
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a Supreme Court opinion rendered over a century ago. The case is 
called U. 8. v. McDaniel. And speaking from memory, and with 
possible error as to the citation, it is 7 Peters 1. The judge rendering 
the opinion said it would be a great error to suppose that every head 
of a department must be able to point to a particular statute to 
authorize every act that he does, that a zreat many acts of a Govern- 
ment department are performed and must of necessity be performed 
under the general authorization to the Secretary to run his depart- 
ment, because Congress couldn’t possibly foresee all of the thin 
that need be done. And I take it that that principle would ae 
here. 

Senator O’Manoney. In that case the facts show that there was no 
specific statute. Here there is a specific statute. 

Colonel Kine. I am not taking any sides on this, I am saying that 
as far as there is any authority for it 

Senator O’Manonry. You can’t go way back to 7 Peters 1 to gov- 
ern this codification. 

Colonel Kine. Well, I think the general principle 

Senator O’Manonry. I won’t accept that as an authority. 

Dr. Dickerson. In line with Colonel King’s statement, in 1908 a 
Solicitor was set up administratively in the Navy independent of 
the Navy JAG. His existence was later recognized from time to 
time in acts appropriating funds for the workings of his Office. His 
Office continued until some time in 1922. This question was also gone 
into by Chairman Vinson’s own committee back in 1943. And 
although there was no clean-cut ruling on the subject, there was as 
stated in Mr. Sprague’s opinion, recognition of the fact that a Gen- 
eral Counsel’s Office was then operating in the Department of the 
Navy, and that for some time the Navy JAG had been confining him- 
self for the most part to military law matters. Of course, that is not 
a statute, but there are two instances of congressional recognition of 
what Colonel King was talking about. 

Senator O’Manoney. Off the record. 

( Discussion off the record. ) 

Senator O’Manoney. What is the next matter ? 

Mr. Green. Senator, at this point, and in connection with the sub- 
ject matter we are discussing, there is a letter to Congressman Vinson 
from H. Struve Hensel, who was formerly Genera] Counsel. 

Senator O’Manoney. Yes, I was going to ask you about that. 

Mr. Green. Together with a memorandum of the Judge Advocate 
General relating to that 

Senator O’Manoney. Has Dr. Dickerson seen that? 

Mr. Green. I am sure he has. 

Senator O’Manoney. Is that any different from the letter of Mr. 
Sprague? 

Mr. Green. Yes. Mr. Hensel’s letter is, of course, in support of 
the present provision. 

Senator O’Manoney. So is Mr. Sprague’s. 

Mr. Green. Yes, sir. 

Senator O’Manoney. And what was Mr. Hensel’s position, his of- 
ficial position ? 

Mr. Green. None at the present time. He was formerly—— 
Senator O’Manoney. He wrote it after he left? 
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Mr. Green. As a matter of fact, there are two letters from him, 


both dated May 1, 1956, and they relate to his term as General Counsel 
at that time. 


Senator O’Manoney. That is what I am getting at. 


Dr. Dickerson. I think the committee also has a letter from Secre- 
tary Thomas commenting on this point. 


Senator O’Manoney. It may be made a part of the record. 
(The letters referred to are as follows :) 


WasHINGTON, D. C., May 1, 1956. 
Hon. Jonn L. McCLetian, 


United States Senator from Arkansas, 
Senate Office Building, Washington, D. C. 

Dear SENATOR MCCLELLAN: The following will confirm our telephone conver- 
sation of April 30, 1956. 

In August 1955, the House of Representatives passed H. R. 7049, which is a 
bill to codify without substantive change, all laws relating to the Military Es- 
tablishment into a new title 10 of the United States Code. Section 5148 (c) (1) 
of said title 10, as the bill passed the House, provides in pertinent part as 
follows: 


“The Judge Advocate General of the Navy, under the direction of the Secretary 
of the Navy shall— 
“1. Perform duties relating to legal matters arising in the Department 
of the Navy as may be assigned to him.” 

In my opinion, such provision in the new code correctly states the law as it 
now exists. The language used is somewhat different, but the meaning is, I 
believe, a correct meaning, as shown by the memorandum of law which I pre- 
pared for Undersecretary Forrestal on March 27, 1943, outlining the duties and 
responsibilities of The Judge Advocate General as they existed under the statutes 
on that date—and there has been no change in the statutes since 1943. 

I have been informed that efforts are being made to change the codified lan- 
guage so that it will read as follows: 

“(e) The Judge Advocate General of the Navy, under the direction of the 
Secretary of the Navy, shall (1) perform all duties relating to legal matters 
arising in the Department of the Navy.” 

Such change in the statute would mean that the Judge Advocate General 
would be the “exclusive lawyer” on whom the Secretary of the Navy could rely. 
That, in my opinion, would be bad organization, and is clearly not the law. 
You will note from the enclosed memorandum that the Judge Advocate General 
of the Navy is not required to be a lawyer and until 1941 the practice was to 
appoint lay naval officers to the position. Obviously, Congress would never have 
passed a statute making a naval officer who was not a lawyer, the exclusive 
lawyer for the Secretary of the Navy. 

It is my understanding that you are chairman of the Standing Subcommittee on 
Revision and Codification of the Senate Committee on the Judiciary, and as such 
this codification matter is before you. I believe this matter is so important to 
the proper administration of the military services and the Navy Department 
in particular, that I should be pleased to appear before you further to explain 
this matter, if it should be deemed necessary. In my opinion, the codification 
bill as it passed the House was entirely proper and should be so passed by the 
United States Senate. 

If ™ can be at all helpful to you in your deliberations on this matter, please 
eall upon me. 

Respectfully yours, 


H. Struve HENSEL. 





OFFICE OF THE UNDER SECRETARY OF THE NAVY, 
PROCUREMENT LEGAL DIVISION, 
Washington, March 27, 1948. 
MEMORANDUM 


Subject: The Judge Advocate General is not the exclusive “lawyer” of the 
Navy—an answer to the Judge Advocate General’s memoranda of April 25 
and July 10, 1941. 

The Judge Advocate General has made the statement that the act of June 

8, 1880 (5 U. 8. C. 488) “is very explicit” that “all of the legal business of the 
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Navy Department shall be handled by the Judge Advocate General under the 
direction of the Secretary of the Navy.” No explanations are set forth in support 
of that statement. It is merely asserted. 

The statement is challenged and in reply it is submitted that— 

(a) The statute of June 8, 1880, is neither explicit nor clear; 

(bo) Almost any argument as to the handling of civil legal matters cap 
be made from the language of the 1880 statute; 

(c) The creation of the Solicitor’s Office in 1908, without amending 
the 1880 statute, demonstrates that the Judge Advocate General’s Office was 
never intended to be the only “lawyer” in the Navy; 

(d) The entire “legal business” of the Navy Department has never been 
handled by the Judge Advocate General; and 

(e) Until the present Judge Advocate General, the incumbents of that 
office had neither studied nor practiced law—surely it would require strong 
language to put a nonlawyer in charge of “all legal business.” 

L. The 1880 Statute——The duties of the Judge Advocate General as to mat- 
ters of commercial law, if any, are referred to in the 1880 statute only by in- 
direction, i. e., as the duties performed by the Solicitor and Naval Judge Advo- 
cate General—an office abolished in 1878. The language of the act of June 8, 
1880, is: 

“The President of the United States is authorized to appoint, for the term of 

four years, by and with the advice and consent of the Senate, from the officers 
of the Navy or the Marine Corps, a Judge Advocate General of the Navy. And 
the office of the said Judge Advocate General shall be in the Navy Department, 
where he shall, under the direction of the Secretary of the Navy, receive, revise, 
and have recorded the proceedings of all courts-martial, courts of inquiry, and 
boards for the examination of officers for retirement and promotion in the naval 
service, and perform such other duties as have been performed prior to June 8, 
1880, by the Solicitor and Naval Judge Advocate General.” [Italic is only pos- 
sible reference to other than naval law. ] 
To establish the duties of The Judge Advocate General, other than as to courts- 
martial and the other matters listed in the statute pertaining exclusively to 
naval law, we must discover the duties “performed prior to June 8, 1880, by 
the Solicitor and Naval Judge Advocate General.” That cannot be done with 
any exactitude. To characterize such language as “explicit” is clearly an over- 
statement. 

The language of the statute creating the Solicitor and Naval Judge Advocate 
General—the act of March 2, 1865 (13 Stat. L. 468)—is not helpful. No duties 
or authority were mentioned in that act. The job was to end with the Civil 
War. The Office was extended thereafter by the annual appropriations acts. 
In 1871 it was transferred to the then newly established Department of Justice. 
In 1878 it was abolished (20 Stat. L. 205). 

No one can be sure today just what duties were performed by that Solicitor 
during his sojourn in the Navy. It is reasonably clear that legal work, as we 
know it today, was almost nonexistent. 

After a lapse of 2 years without any legal adviser (a clear indication of the 
lack of legal work), the Secretary of the Navy requested Congress to establish 
the Office of Judge Advocate General of the Navy. As a result, the act of June 8, 
1880, was passed. It is obvious, from the letter of the Secretary of the Navy (Con- 
gressional Record, 46th Cong., 2d sess., p. 4133), and from the report of the 
House Committee on Naval Affairs (pars. 2 and 3, report dated April 15, 1880),’ 
that the primary purpose was to establish an officer familiar with matters of 
naval law. This is also supported by the fact that The Judge Advocate General 
was required to be an officer but not a lawyer. 

There is nothing in the record indicating any intention to give The Judge Ad- 
vocate General the exclusive authority—or, in fact, any authority—to render 
legal opinions or to handle civil-law problems. How.could such opinions be pre- 
pared by a nonlawyer? It was expressly stated by the House Committee on Naval 
Affairs that there was no intention to revive the Office of the Naval Solicitor. 
There was little opposition to the bill, and the congressional debates contain no 


data which is helpful upon the contemplated duties of The Judge Advocate 
General. 


1 See also General Orders No. 250, June 28, 1880; No. 375, June 25, 1889. 
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2 The 1908 to 1921 Solicitor —The first definite construction of the act of 1880 
was made by the creation of a civilian Solicitor in 1908. Aside from providing for 
the performance of legal work in the only practical way, the type of statute creat- 
ing the Solicitor’s Office and the recognition thereafter given that Office furnish 
clear evidence that in 1908 no one contemplated that the act of 1880 made The 
Judge Advocate General the “exclusive lawyer” of the Navy. The Naval Solicitor 
of 1908 was created by a mere appropriation therefor in the 1909 Naval Appro- 
priation Act, approved May 23, 1908 (35 Stat. 218), in the following words: 

“Office of the Solicitor: Solicitor who shall perform the duties of The Judge 
Advocate General of the Navy in case of the death, resignation, absence, or sick- 
ness of that officer, four thousand dollars.” 

Note the absence of any definition of duties—only a provision for succession 
which might have been used (but was not) as an argument in favor of a subordi- 
nate position for the Solicitor. In the next year’s appropriation act the provision 
for succession was eliminated. From 1908 to 1921, a Solicitor—a civilian lawyer— 
existed as a coordinate to The Judge Advocate General without more than an 
appropriation therefor. Today an appropriation exists for a special attorney 
(who is the Chief of the Procurement Legal Division) for the Under Secretary 
(title II, Naval Appropriation Act, 1942, Public Law No. 150, 77th Cong., ap- 
proved July 3, 1941). The parallel, except for the titles, is complete. 

The 1909 Navy Regulations (arts. 12 and 13) were thereupon issued, delegat- 
ing to the Solicitor General charge of all matters involving commercial law and 
authorizing the Solicitor to “render opinions on any matter or question of law 
when directed to do so by the Secretary of the Navy.” These regulations re- 
mained in effect without substantial change through the revisions of 1913 and 
1920. It will be noted that the Solicitor—not The Judge Advocate General—is the 
first official in the Navy authorized to render legal opinions. 

The Office of the Solicitor, resting solely on appropriations therefor, was not, 
however, securely established. It had to run the gauntlet each year. So when 
World War I was over and the pressure of legal work subsided, the struggle to 
gain control was started by The Judge Advocate General. Why a nonlawyer 
wanted to be in charge of legal work is hard to understand but, nevertheless, he 
did. 

In 1918 The Judge Advocate General commenced his attack. He first, by 
letter dated November 6, 1918, to the Chief of Naval Operations, recommended 
that the Navy Regulations be changed to provide for a reorganization of the 
legal establishment in the Navy Department, so that the Office of the Solicitor 
would be placed under his jurisdiction. Nevertheless, in 1920, when new regu- 
lations were issued, the Office of Solicitor remained independent. As the volume 
of legal work disappeared, the efforts of The Judge Advocate General to gain 
control became more successful. On September 1, 1921, the Solicitor was merged 
into the Judge Advocate General’s Office in spite of the separate appropriation 
therefor. On November 1, 1921, the consolidation was set forth in a revision of 
the Navy Regulations and the Naval Appropriation Act for 1923 omitted any 
separate appropriation for the Solicitor’s Office. The Solicitor’s Office lasted 
under The Judge Advocate General until 1929, when it vanished. 

The Judge Advocate General had won his fight for control—but the argument, 
that by the 1880 statute the Judge Advocate General was made the “exelusive 
lawyer’” for the Navy, was dead for all time. 

3. A nonlawyer could not have been the only lawyer.—lIt is submitted that the 
present argument as to exclusive cognizance over legal matters in The Judge 
Advocate General would never have been made if the present Judge Advocate 
General had not studied law. If the present Judge Advocate General were, as all 
his predecessors had been, a lay naval officer—no one could have argued seriously 
that, by receiving the title “Judge Advocate General,” he became endowed with 
the abilities to run the civil legal department in one of the largest businesses in 
the world. No Secretary would have accepted the responsibility for the billions 
of dollars of contracts with such “chief lawyer.” The unsoundness of the argu- 
ment that the 1880 statute made a layman the exclusive Navy lawyer woud have 
been apparent. And the fact that the incumbent Judge Advocate General has 
once studied law does not change the statutory construction. 

The history of The Judge Advocate General’s Office as to the handling of civil 
legal problems has always been curious. The Office has been staffed largely with 
officers. Yet it was not until 1909 that the procedure of having such officers study 
law was tried. Probably the creation of the civilian Solicitor the year before 
spurred that decision. No one has yet suggested that the officers practice law. 
Yet real lawyers are not made by college courses alone. 
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The problem of not having adequate legal advice was mentioned at some length 
in 1905 and 1906 by Secretary Bonaparte. In 1905 he requested Congress to au- 
thorize him to use $5,000 of the contingent fund to procure civil legal advice. In 
this connection, he stated (p. 15 of the report of the Secretary of the Navy for 
1905) : 

“The Office of the Judge Advocate General * * * is now obliged to discharge 
some duties which hardly come fairly within its proper sphere, since it must 
act as the legal adviser of the Department with regard to a large number of 
questions not governed by the principles of military law.” 

Again in 1906 Secretary Bonaparte urged an appropriation to permit him 
to employ a civilian lawyer. His statements before the House Naval Affairs Com- 
mittee (hearings before the Committee on Naval Affairs on the appropriation bill 
for the year ending June 30, 1907, pp. 1068, 1069) are interesting and might have 
been made more recently: 

“Contracts involving a large amount of money have to be prepared and after- 
ward have to be interpreted, and the Secretary of the Navy has to determine a 
good many questions of very considerable pecuniary importance. He is not 
provided, really, with a legal adviser. It is true the necessity of the case has 
caused that work to be thrown on the Office of the Judge Advocate General, 
which, however, was not originally organized with any such idea. 

“It was organized to supervise military justice. He can, of course, if he 
chooses, ask for an opinion of the Attorney General, but that is a very cumbrous 
process. It is not altogether just to the Department of Justice itself to trouble 
them very frequently with it, and sometimes it would take so much time that 
it would be altogether impracticable to do it.” [Italics supplied.] 


* * * > * * s 


“There are in the Judge Advocate General’s Office 2 or 3 men who are mem- 
bers of the bar, and who for merely such things as you would naturally give 
to a law clerk are very well qualified and do their work very well; but for a 
matter on which I would like to get an opinion which I would like to feel that I 
could rely on, I would prefer to select the lawyer myself, and also to drop 
him if ) did not like him.” 

The 1906 bill was defeated on a point of order (Congressional Record, 69th 
Cong., Ist sess., p. 6524), but the desired result was obtained soon thereafter by 
the creation of the Solicitor. 

4. The Judge Advocate General never handled all the legal business in the 
Navy.—It is impossible to decide just what the Judge Advocate General's 
memorandum of April 25, 1941, means by “all of the legal business of the Navy 
Department.” In the sense of the legal work in negotiating and writing contracts, 
the Judge Advocate General has done very little in the past. He has not even 
tried to review, before execution, the numerous contracts prepared and signed 
by the Bureau of Supplies and Accounts. Included in such contracts were, 
until recently, the many contracts for the purchase of aircraft. He has been 
content with respect to the important ship construction and ordnance pur- 
chase contracts to review the same for “conformity to statutory requirements,” 
after negotiation and preparation by others. 

Consequently, the Bureaus of Ships and Ordnance were forced to build up 
their own contracts divisions, i. e., legal departments, responsible to the chiefs 
of such bureaus and not to the Judge Advocate General. The establishment of 
such contracts divisions was not challenged by anyone. The Judge Advocate 
General did not seem to think that establishment of such divisions was contrary 
to the act of 1880, and yet it was in the contracts divisions. before the establish- 
ment of the Procurement Legal Division in 1941, that the commercial legal work 
of the Navy Department was really done. It was in such divisions that efforts 
were made to employ men who had both studied and practiced law. 

5. Summary.—tThe need of a civilian Solicitor’s Office in the Navy Department 
has been with us since the advent of modern business. The theory that the 
legal work of one of the largest modern businesses, whether in peacetime or 
wartime, can be handled by naval officers who devote only a part time to the 
study of law, who never practice law, and whose promotions are dependent 
on their progress at sea—cannot stand the test of efficiency. It will be noted 
that in the past, when the legal work in the Navy Department became heavy, 
drives were made to get civilian lawyers independent of the Judge Advocate 
General to do the legal work. The position of Solicitor—a civilian lawyer—lasted 
from 1908 until 1921, i. e., during the last press of business leading up to and 
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during World War I. It is the same pressure that has brought about the 
creation of the Procurement Legal Division in 1941—the successor to the 
World War I Solicitor. That function and office ought to be definitely established 
in statute so that it will remain available for all time. 

H. STRUVE HENSEL. 


WASHINGTON, D. C., May 1, 1956. 
Hon. CARL VINSON, 
Chairman, Committee on Armed Services, 
House Office Building, Washington, D. C. 


Deark Mr. CHAIRMAN: I have seen a copy of your letter dated February 22, 
1956, to the late Senator Harley M. Kilgore in which you suggest that section 
5148 (c) (1), as it passed the House of Representatives, is not a true codification 
of existing statutes, but rather a change in the law. 

Said section as it passed the House provided that the Judge Advocate General 
of the Navy should perform such duties relating to legal matters arising in the 
Navy as are assigned to him. In my opinion, that is a correct codification of exist- 
ing law, including the act of June 8, 1880. Furthermore, in my opinion, the sug- 
gestion that the law should provide that the Judge Advocate General of the Navy 
is to be the sole lawyer in the Department of the Navy would be a serious change 
in the existing law and would do real and substantial damage to the efficiency 
of the Navy Department. 

You will recall that during the late James Forrestal’s tenure as Undersecretary 
and Secretary of the Navy, this question was debated at some length, resulting 
in the general agreement that the Judge Advocate General was not to be the 
sole or exclusive lawyer in the Navy Department. Consequently, the Office of 
General Counsel of the Navy Department was established as both necessary and 
legal. I feel very deeply about this project, because, as you will recall, I organized 
that Office of the General Counsel and was the first General Counsel of the Navy 
Department. 

The correct meaning of the act of June 8, 1880, has been made the subject of 
many investigations. I am enclosing herewith a copy of the memorandum of 
law dated March 27, 1943, which I wrote for Undersecretary of the Navy Forrestal 
and which substantiates the opinion that the Judge Advocate General's office 
was never intended to be the only legal office in the Navy Department. It points 
out that such result would have in it a serious element of absurdity, in that the 
Judge Advocate General of the Navy is not required to be a lawyer, and until 
the term of Admiral Woodson, starting in 1940, never was a lawyer. It is diffi- 
cult to believe that a Congress in 1880, consisting of many lawyers, would enact 
u statute requiring the Secretary of the Navy to take all of his legal advice from 
a nonlawyer. 

This problem was also examined at some length by a subcommittee of the 
Committee on Naval Affairs, headed by the present Senator from Texas, Lyndon 
B. Johnson. Robert E. Kline, as general counsel to the Naval Affairs Investigating 
Committee, and Donald C. Cook, special counsel to the subcommittee, participated 
in such investigation. The report of such subcommittee was printed confidentially 
under date of May 10, 1943, and the above-mentioned memorandum of law dated 
March 27, 1943, appears therein as exhibit Q on page 161 of the print. The report 
of such subcommittee agrees with such memorandum’s conclusions both as a 
matter of law and as a matter of practice. 

You were correctly informed that the preliminary draft of H. R. 7049 dated 
June 18, 1953, did provide that the Judge Advocate General of the Navy “shall (1) 
perform all duties relating to legal matters arising in the Department of the 
Navy:”. That preliminary draft was prepared by the Judge Advocate General 
of the Navy on his own and represented his views. I was then General Counsel 
of the Department of Defense. When I discovered such erroneous construction 
of the statute of 1880, I pointed out to the then Secretary of the Navy Robert 
Anderson the proper construction of the statute and the proposed print of the 
codified statute was changed. 

It is also interesting to note that the Judge Advocate General of the Navy, in 
explaining his erroneous codification of the statute of 1880, stated flatly as 
follows: 

“* * * the Department of the Navy has consistently interpreted the status as 
placing under the cognizance of the Judge Advocate General all matters of law 
arising in the Navy Department.” 
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That statement was not only incorrect as a matter of law, but was a misstate- 
ment of fact. Aside from a very definite contrary interpretation during James 
Forrestal’s term of office, there had been a civilian solicitor of the Navy from 
1908 to 1921, whose duties were to “render opinions on any matter or question of 
law when directed to do so by the Secretary of the Navy.” All of this is set out 
in the enclosed memorandum of law dated March 27, 1948, and clearly demon- 
strates that for long periods of time, and by rather distinguished lawyers and 
Secretaries, the statute of 1880 has been construed contrary tv the views of the 
present Judge Advocate General of the Navy. 

I hope you will forgive me for writing you at such length on this subject. I 
feel, however, that the creation of the Office of General Counsel of the Navy 
Department represents a substantial contribution by Secretary Forrestal to good 
administration of the Navy, and I want to do everything possible to have it 
preserved. 

Respectfully yours, 
H. StrRuvVE HENSEL. 


OFFICE OF THE UNDER SECRETARY OF THE Navy, 
PROCUREMENT LEGAL DIVISION, 
Washington, March 27, 1943. 


MEMORANDUM 


Subject: The Judge Advocate General is not the exclusive “lawyer” of the Navy. 
An answer to the Judge Advocate General’s memoranda of April 25 and July 
10, 1941. 


The Judge Advocate General has made the statement that the act of June 8, 
1880 (5 U. S. C. 488) “is very explicit” that “all of the legal business of the Navy 
Department shall be handled by the Judge Advocate General under the direction 
of the Secretary of the Navy.” No explanations are set forth in support of that 
statement. It is merely asserted. 

The statement is challenged and in reply it is submitted that— 

(a) the statute of June 8, 1880, is neither explicit nor clear; 

(6) almost any argument as to the handling of civil legal matters can be 
made from the language of the 1880 statute ; 

(c) the creation of the Solicitor’s Office in 1908, without amending the 
1880 statute, demonstrates that the Judge Advocate General’s Office was 
never intended to be the only “lawyer” in the Navy; 

(d) the entire “legal business” of the Navy Department has never been 
handled by the Judge Advocate General ; and 

(e) until the present Judge Advocate General, the incumbents of that 
office had neither studied nor practiced law—surely it would require strong 
language to put a nonlawyer in charge of “all legal business.” 

L. The 1880 Statute.—The duties of the Judge Advocate General as to matters 
of commercial law, if any, are referred to in the 1880 statute only by indirection, 
i. e.. as the duties performed by the Solicitor and Naval Judge Advocate Gen- 
eral—an office abolished in 1878. The language of the act of June 8, 1880, is: 

“The President of the United States is authorized to appoint, for the term of 
four years, by and with the advice and consent of the Senate, from the officers 
of the Navy or the Marine Corps, a Judge Advocate General of the Navy. And 
the office of the said Judge Advocate General shall be in the Navy Department, 
where he shall, under the direction of the Secretary of the Navy, receive, revise, 
and have recorded the proceedings of all courts-martial, courts of inquiry, and 
boards for the examination of officers for retirement and promotion in the naval 
service, and perform such other duties as have been performed prior to June 8, 
1880, by the Solicitor and Naval Judge Advocate General.” [Italie is only pos- 
sible reference to other than naval law.] 

To establish the duties of the Judge Advocate General, other than as to courts- 
martial and the other matters listed in the statute pertaining exclusively to 
naval law, we must discover the duties “performed prior to June 8, 1880, by 
the Solicitor and Naval Judge Advocate General.” That cannot be done with any 
exactitude. To characterize such language as “explicit” is clearly an over- 
statement. 

The language of the statute creating the Solicitor and Naval Judge Advocate 
General—the act of March 2, 1865 (13 Stat. L. 468)—is not helpful. No duties 
or authority were mentioned in that act. The job was to end with the Civil 
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War. The Office was extended thereafter by the annual appropriations acts. 
In 1871, it was transferred to the then newly estabished Department of Justice. 
In 1878, it was abolished (20 Stat. L. 205). 

No one can be sure today just what duties were performed by that Solicitor 
during his sojourn in the Navy. It is reasonably clear that legal work as we 
know it today was almost nonexistent. 

After a lapse of 2 years without any legal adviser (a clear indication of the 
lack of legal work), the Secretary of the Navy requested Congress to establish 
the Office of Judge Advocate General of the Navy. As a result, the act of June 
8, 1580, was passe l. It is obvious, from the letter of the Secretary of the Navy 
(Congressional Record, 46th Cong., 2d Sess., p. 4133) and from the report of 
the House Committee on Naval Affairs (pars. 2 and 3, report dated April 15, 
1880), that the primary purpose was to establish an officer familiar with mat- 
ters of naval law. This is also supported by the fact that the Judge Advocate 
General was required to be an officer but not a lawyer. 

There is nothing in the record indicating any intention to give the Judge 
Advocate General the exclusive authority—or in fact, any authority—to ren- 
der legal opinions or to handle civil-law problems. How could such opinions be 
prepared by a nonlawyer? It was expressly stated by the House Committee 
on Naval Affairs, that there was no intention to revive the Office of the Naval 
Solicitor. There was little opposition to the bill, and the congressional debates 
contain no data which is helpful upon the contemplated duties of the Judge Ad- 
vocate General. 

2. The 1908 to 1921 Solicitor—The first definite construction of the act of 
1880 was made by the creation of a civilian Solicitor in 1908. Aside from pro- 
viding for the performance of legal work in the only practical way, the type of 
statute creating the Solicitor’s Office and the recognition thereafter given that 
office furnish clear evidence that in 1908 no one contemplated that the act of 
1880 made the Judge Advocate General the “exclusive lawyer” of the Navy. 
The Naval Solicitor of 1908 was created by a mere appropriation therefor in the 
1909 Naval Appropriation Act, approved May 23, 1908 (35 Stat. 218), in the 
following words: 

“OFFICE OF THE Soricrror: Solicitor who shall perform the duties of the 
Judge-Advocate-General of the Navy in case of the death, resignation, ab- 
sence, or sickness of that officer, four thousand dollars.” 

Note the absence of any definition of duties—only a provision for succession 
which might have been used (but was not) as an argument in favor of a subord- 
inate position for the Solicitor. In the next year’s appropriation act the pro- 
vision for succession was eliminated. From 1908 to 1921 a Solicitor— a civilian 
lawyer—existed as a coordinate to the Judge Advocate General without more 
than an appropriation therefor. Today an appropriation exists for a special 
attorney (who is the Chief of the Procurement Legal Division) for the Under 
Secretary (title H, Naval Appropriation Act, 1942, Public Law No. 150, 77th 
Cong., approved July 3, 1941). The parallel except for the titles is complete. 

The 1909 Navy Regulations (arts. 12 and 13) were thereupon issued, delegating 
to the Solicitor General charge of all matters involving commercial law and 
authorizing the Solicitor to “render opinions on any matter or question of law 
when directed to do so by the Secretary of the Navy.” These regulations re- 
mained in effect without substantial change through the revisions of 1913 and 
1920. It will be noted that the Solicitor—not the Judge Advocate General—is 
the first official in the Navy authorized to render legal opinions. 

The Office of the Solicitor, resting solely on appropriations therefor, was not, 
however, securely established. It had to run the gauntlet each year. So when 
World War I was over and the pressure of legal work subsided, the struggle to 
gain control was started by the Judge Advocate General. Why a nonlawyer 
wanted to be in charge of legal work is hard to understand but, nevertheless, 
he did. 

In 1918, the Judge Advocate General commenced his attack. He first, by letter 
dated November 6, 1918, to the Chief of Naval Operations, recommended that the 
Navy Regulations be changed to provide for a reorganization of the legal estab- 
lishment in the Navy Department, so that the Office of the Solicitor would be 
placed under his jurisdiction. Nevertheless, in 1920, when new regulations were 
issued, the Office of Solicitor remained independent. As the volume of legal 


1See also General Orders No. 250, June 28, 1880; No. 375, June 25, 1889. 
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work disappeared, the efforts of the Judge Advocate General to gain control 
became more successful. On September 1, 1921, the Solicitor was merged into 
the Judge Advocate General’s Office in spite of the separate appropriation 
therefor. On November 1, 1921, the consolidation was set forth in a revision of 
the Navy Regulations and the Naval Appropriation Act for 1923 omitted any 
separate appropriation for the Solicitor’s Office. The Solicitor’s Office lasted 
under the Judge Advocate General until 1929, when it vanished. 

The Judge Advocate General had won his fight for control—but the argument, 
that by the 1880 statute the Judge Advocate General was made the “exclusive 
lawyer” for the Navy, was dead for all time. 

3. A Nonlaivyer could not have been the only lawyer.—It is submitted that the 
present argument as to “exclusive” cognizance over legal matters in the Judge 
Advoeate General would never have been made if the present Judge Advocate 
General had not studied law. If the present Judge Advocate General were, as 
all his predecessors had been, a lay naval officer—no one could have argued 
seriously that, by receiving the title “Judge Advocate General,” he became en- 
dowed with the abilities to run the civil legal department in one of the largest 
businesses in the world. No Secretary would have accepted the responsibility 
for the billions of dollars of contracts with such “chief lawyer.” The unsound- 
ness of the argument that the 1880 statute made a layman the exclusive Navy 
lawyer would have been apparent. And the fact that the incumbent Judge 
Advocate General has once studied law does not change the statutory construction. 

The history of the Judge Advocate General’s Office as to the handling of civil 
legal problems has always been curious. The office has been staffed largely 
with officers. Yet it was not until 1909 that the procedure of having such officers 
study law was tried. Probably the creation of the civilian Solicitor the year 
before spurred that decision. No one has yet suggested that the officers practice 
law. Yet real lawyers are not made by college courses alone. 

The problem of not having adequate legal advice was mentioned at some length 
in 1905 and 1906 by Secretary Bonaparte. In 1905, he requested Congress to 
authorize him to use $5,000 of the contingent fund to procure civil legal advice. 
In this connection, he stated (p. 15 of the report of the Secretary of the Navy 
for 1905) : 

“The Office of the Judge Advocate General * * * is now obliged to discharge 
some duties which hardly come fairly within its proper sphere, since it must act 
as the legal adviser of the Department with regard to a large number of ques- 
tions not governed by the principles of military law.” 

Again in 1906 Secretary Bonaparte urged an appropriation to permit him to 
employ a civilian lawyer. His statements before the House Naval Affiirs Com- 
mittee (hearings before the Committee on Naval Affairs on the appropriation 
bill for the year ending June 30, 1907, pp. 1068, 1069) are interesting and might 
have been made more recently : 

“Contracts involving a large amount of money have to be prepared and after- 
wards have to be interpreted, and the Secretary of the Navy has to determine a 
good many questions of very considerable pecuniary importance. He is not 
provided, really, with a legal adviser. It is true the necessity of the case has 
caused that work to be thrown on the Office of the Judge Advocate General, 
which, however, was not originally organized with any such idea. 

“Tt was organized to supervise military justice. He can, of course, if he chooses, 
ask for an opinion of the Attorney General, but that is a very cumbrous process. 
It is not altogether just to the Department of Justice itself to trouble them very 
frequently with it, and sometimes it would take so much time that it would be al- 
together impracticable to do it.” [Italie supplied. ] 


* * * z * * * 


or 


There are in the Judge Advocate General’s office 2 or 3 men who are members 
of the bar, and who for merely such things as you would naturally give to a law 
clerk are very well qualified and do their work very well; but for a matter on 
which I would like to get an opinion which I would like to feel that I could rely 
on, I would prefer to select the lawyer myself, and also to drop him if I did 
not like him.” 

The 1906 bill was defeated on a point of order (Congressional Record, 69th 
Cong., Ist sess., p. 6524), but the desired result was obtained soon thereafter by 
the creation of the Solicitor. 

4. The Judge Adrocate General never handled all the legal business in the 
Navy.—lIt is impossible to decide just what the Judge Advocate General's memo- 
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randum of April 25, 1941, means by “all of the legal business of the Navy De- 
partment.” In the sense of the legal work in negotiating and writing contracts, 
the Judge Advocate General has done very little in the past. He has not even 
tried to review, before execution, the numerous contracts prepared and signed by 
the Bureau of Supplies and Accounts. Included in such contracts were, until 
recently, the many contracts for the purchase of aircraft. He has been content 
With respect to the important ship construction and ordnance purchase con- 
tracts to review the same for “conformity to statutory requirements,” after ne- 
gotiation and preparation by others. 

Consequently, the Bureaus of Ships and Ordnance were forced to build up their 


own Contracts Divisions, i. e., legal departments, responsible to the Chiefs of 


such bureaus and not to the Judge Advocate General. The establishment of such 
Contracts Divisions was not challenged by anyone. The Judge Advocate Gen- 
eral did not seem to think that establishment of such divisions was contrary to 
the act of 1880, and yet it was in the Contracts Divisions, before the establish- 
ment of the Procurement Legal Division in 1941, that the commercial legal work 
of the Navy Department was really done. It was in such Divisions that efforts 
were made to employ men who had both studied and practiced law. 

5. Summary.—tThe need of a Civilian Solicitor’s Office in the Navy Department 
has been with us since the advent of modern business. The theory that the legal 
work of one of the largest modern businesses, whether in peacetime or wartime, 
can be handled by naval officers who devote only a part time to the study of law, 
who never practice law, and whose promotions are dependent on their progress 
at sea—cannot stand the test of efficiency. It will be noted that in the past, 
when the legal work in the Navy Department became heavy, drives were made 
to get civilian lawyers independent of the Judge Advocate General to do the legal 
work. The position of Solicitor—a civilian lawyer—lasted from 1908 until 1921. 
i. e., during the last press of business leading up to and during World War I. 
It is the same pressure that has brought about the creation of the Procurement 
Legal Division in 1941—the successor to the World War I Solicitor. That func- 
tion and office ought to be definitely established in statute so that it will remain 
available for all time. 





H. Struve HENSEE. 


House OF REPRESENTATIVES, 
(COMMITTEE ON ARMED SERVICES, 
Washington, D.C., May 10, 1950. 
Hon. H. StruvE HENSEL, 
Washington, D.C. 


Deak Mr. HENSEL: This replies to your letter of May 1, 1956, concerning H. R. 
TOAD, an act to revise, codify, and enact into law title 10 of the United States 
Code entitled “Armed Forces,” and title 32 of the United States Code entitled 
“National Guard.” Your letter relates specifically to the proposed codification as 
it relates to the Office of Judge Advocate General of the Navy, and I note you 
have forwarded me a study written by you in 1943 concerning the duties of that 
official. 

At the time I wrote the late Senator Kilgore on this subject, on February 22. 
1956, it was not my purpose to discuss whether the statutes governing the Office 
of the Judge Advocate General of the Navy should be revised. Nor is it my pur- 
pose to discuss that subject with you now. My sole purpose, then and now, was 
and is to point out and emphasize that the pending codification does not accu- 
rately reflect existing law in its relation to The Judge Advocate General of the 
Navy. 

It seems clear to me that a careful reading of the existing statute and the lan- 
guage proposed in its stead can lead to no other reasonable conclusion, either by 
layman or lawyer. To demonstrate that thought, I quote pertinent portions of 
the existing statute and the language proposed as its restatement, as follows: 
Existing law, title 5, United States Code, section 428 

“And the Office of the said Judge Advocate General shall be in the Navy De- 
partment, where he shall, under the direction of the Secretary of the Navy, re- 
ceive, revise, and have recorded the proceedings of all courts-martial, eourts of 
inquiry, and boards for the examination of officers for retirement and promotion 
in the naval service, and perform such other duties as have heretofore been per- 
formed by the Solicitor and Naval Judge Advocate General.” 
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Proposed law, H. R. 7049, section 5148 (c) 
“The Judge Advocate General of the Navy, under the direction of the Secretary 
of the Navy, shall— 
“(1) perform duties relating to legal matters arising in the Department 
of the Navy as may be assigned to him ; 


* * ao e * * 


“(4) perform such other duties as may be assigned to him.” 

Clearly, the existing law, particularly when viewed in the light of the history of 
the offices of The Judge Advocate General and the Solicitor, leaves no gray area 
as to assignment of legal services in the Navy elsewhere. Opposed to this, the 
codification specifically imposes on The Judge Advocate General only duties of a 
military law nature, leaving all other duties for further, and possibly other, as- 
signment by the Secretary. I cannot believe that the Congress intended such a 
result in 1880, when it acted comprehensively in the field of legal services for the 
Navy Department by its act of June 8, 1880, nor can 1 believe that the Congress 
now intends such a result under the guise of “codifying” existing law. 

Your study of March 27, 1943, directs itself primarily to advancing and sub- 
stantiating the theory that the act of June 8, 1880, did not serve to establish the 
Office of The Judge Advocate General as the sole legal counsel to the Navy. 
While, as demonstrated above, I do not subscribe to any such theory, I feel that, 
even were it sound, the existence of the Office of General Counsel in the Navy De- 
partment would remain on most tenuous legal ground. My views here are 
prompted by the clear congressional intent evidenced in the act of June 22, 1870 
(5 U.S. C. 307), which provides in pertinent part as follows: 

“That whenever a question of law arises in the administration, either of the 
War or Navy Department, the cognizance of which is not given by statute to 
some other officer from whom the head of either of these Departments may require 
advice, the same shall be sent to the Attorney General, * * *.”) [Emphasis 
supplied.] 

Inasmuch as the sole legal office in the Navy founded on statute is that of The 
Judge Advocate General, it seems clear to me that that officer is either the ex- 
clusive “lawyer” for the Department or, at the very least, shares that responsi- 
bility with the Attorney General. In arriving at this conclusion, I consider as 
most convincing the fact that no statute has been found as supporting any legal 
officer in the Navy other than The Judge Advocate General. 

I note that a good portion of your concern in this matter relates to possible 
damage to the efficiency of the Navy Department and stems from the fact that 
prior to World War II the Judge Advocate Generals of the Navy were not 
necessarily attorneys. This latter argument impresses me only as of historical 
interest, since all the Judge Advocate Generals subsequent to World War II have 
been attorneys and since the Act of May 5, 1950 contains a clear provision (50 
U. S. C. A. 741) requiring that the Judge Advocate General be a duly qualified 
attorney with not less than 8 years’ experience in legal duties. Here again, then, 
we have evidence of Congress acting, by statute, relative to legal services in the 
Navy, as opposed to a total lack of congressional action concerning any legal 
office in that service other than that of the Judge Advocate General. 

Thus far I have confined myself to taking issue with a number of opinions 
expressed in your letter of May 1, 1956. At this point, however, I consider it 
essential to note one serious error of act stated by you. That relates to a report 
purportedly filed by a subcommittee of the Committee on Naval Affairs under 
date of May 10, 1943, and treating with this problem. Inasmuch as you apparently 
are aware of a number of considerations relative to that report, I am surprised 
to learn that you are not aware that the report failed to receive the sanction of 
the subcommittee in question and was not embraced by the Committee on Naval 
Affairs. As I recall the document, it was printed prior to any approval by a 
committee or subcommittee, subsequently failed to receive any approval, and was 
then withdrawn from the limited circulation previously accorded it. As a result 
I am inclined to believe that the so-called report not only fails to support the 
theories advanced by your law memorandum of March 27, 1943, but the lack of 
approval of that report would indicate considerable doubt in the Congress concern- 
ing the views advanced by you. 

You may be sure that my concern, as a Member of Congress, with efficiency 
in the Navy Department is no less than that expressed by you as a private citizen 
and practising civilian attorney. It is that very concern that prompts my deep 
and continuing interest in this matter. At a time when the Congress is attempting 
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by every reasonable means to restore the prestige and authority of the officers 
and men in uniform who have served our Nation so well and so faithfully, I do 
not believe that same Congress would purposely divest the Judge Advocate 
General of the Navy of responsibility and authority that is, and rightfully so, his. 
It is for that reason that I wrote the late Senator Kilgore concerning this aspect 
of the proposed codification and it is the same reason that causes me to take 
issue with your letter of May 1, 1956. In other words, if the offices of the Judge 
Advocate General and General Counsel are to be considered on the merits by the 
Congress, let them be so considered by separate legislation aimed at that purpose, 
rather than by inadvertent action aimed solely at codifying existing law. 

I assume you have advised Senator Eastland of your views in this matter, 
inasmuch as he now has cognizance of H. R. 7049 before the Senate Committee on 
the Judiciary. In any event, and so that the Senate committee may be aware 
of all pertinent facts on this subject, I have forwarded a copy of your letter of 
May 1, 1956, with a copy of its enclosure, to Senator Eastland, along with a copy 
of the instant reply. 

Sincerely yours, 
CARL VINSON, Chairman. 


May 21, 1956. 
Hon. H. StRUVE HENSEL, 
Washington, D.C. 

Dear Mr. HENSEL: I have received your letter of May 1 regarding H. R. 7049 
and apologize for not having acknowledged it sooner. 

In the meantime, the member of the Senate Judiciary Committee staff, Mr. 
George Green, having charge of the bill contacted Senator O’Mahoney, who 
indicated he would be willing to hold hearings on it sometime the latter part of 
this month. I will follow up on this and am also having your letter te me placed 
in the file of the committee for attention by the subcommittee, and also for con- 
sideration if and when the subcommittee reports the bill favorably to the full 
committee. 

Again, I apologize for not having acknowledged your letter sooner. It was 
simply an oversight that I had not done so. 

With kindest regards, I am 

Sincerely yours, 
JOHN L. McCLeLLAN, 

Mr. Green. I don’t recall that, but I will certainly search for it. 

I believe, Mr. Chairman, that that is all we have to offer. 

Senator O’Manionry. Any comment to be made ? 

Dr. Dickerson. [ would like to express the appreciation of myself 
and the other codifiers for the very considerate treatment that we have 
received at your hands today. 

Mr. Green. Pardon me, there is one more. There is a statement by 
Maj. Gen. Ellard A. Walsh, president of the National Guard Associa- 
tion. He appeared at the hearing this morning with his general coun- 
sel, John Straus. And I should like to submit his statement for the 
purposes of the record. 

Senator O’Manonery. That may be entered into the record. 

(The statement of Maj. Gen. Ellard A. Walsh is as follows:) 


STATEMENT OF MAJ. GEN. ELLARD A. WALSH, PRESIDENT, NATIONAL GUARD 
ASSOCIATION OF THE UNITED STATES 


Mr. Chairman and members of the committee, the National Guard Association 
of the United States appreciates and welcomes this opportunity to appear be- 
fore your committee during its consideration of H. R. 7049, a bill to revise, 
codify, and enact in law title 10 of the United States Code entitled “Armed 
Forces”; and title 32 of the United States Code entitled “National Guard.” 


H. R. 7049 represents a monumental achievement on the part of those charged 
with its preparation. The statutory revision group is to be congratulated and 
commended for its accomplishment. For the first time the great mass of legis- 
lation concerning the Armed Forces will assume a degree of organization and 
clarity not heretofore evident. 
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The National Guard Association of the United States represents almost 500,- 
000 Army National Guardsmen and Air National Guardsmen. It is vitally con- 
cerned with this codification and its possible effect on the guard, both in- 
dividually and collectively. We recognize the necessity and desirability of such 
legislation but are alert to the possibility of change to substantive law. In this 
respect it is well to note that in the preparation of H. R. 7049 the statutory revi- 
sion group developed a uniform drafting technique and employed a standardiza- 
tion terminology and style. 

The inclusion of section 50 (a) in the bill as a rebuttal to any substantive 
change to existing law and the explanation contained in House Report No. 970 
to accompany H. R. 7049 is of particular interest. However, the report also 
states that in cases of ambiguity, contradiction, duplication and obscurity, the 
statutory revision group was guided by legal opinions, Executive orders, and 
established administrative interpretations and practices. Where these were in 
conflict a choice was made. Such statements lend substance to doubt and sus- 
picion for it is undeniable that congressional intent has many times been pros- 
tituted by executive interpretation and that administrative practices are fre- 
quently self-serving. 

Adherence to the aforementioned guidance has resulted in several substan- 
tive changes to existing law. Additional provisions in the bill require clari- 
fication to the end that return to the source statute for interpretation may be 
obviated. These matters have been discussed with representatives of the statu- 
tory revision group. In the majority of instances mutually satisfactory solu- 
tions were obtained. Pursuant to a request from the chairman this material 

was then transmitted to the committee. Certain items included therein which, 
as of the date of transmittal to the committee, noted disagreement between this 
association and the statutory revision group have subsequently been resolved 
and we are reliably informed that that group now offers no objection thereto. 
Accordingly, we urge the committee to give serious and careful consideration 
to that material. 

If it is determined to introduce amendments which wil) reflect legislation 
enacted or made effective subsequent to the March 31, 1955, cutoff date contained 
in H. R. 7049 this association respectfully requests the opportunity to comment 
thereon. 

We are grateful to the committee for extending to the National Guard Asso- 
ciation of the United States this opportunity to appear on this important bill. 


Senator O’Manonry. You were interrupted, Dr. Dickerson. 

Dr. Dickerson. I just wanted to say thank you for your very con- 
siderate treatment today. 

Senator O’Manoney. I want tothank you. As General Walsh said 
to me after the recess, I feel that you and your team have done a very 
excellent piece of work on this. I am judging it largely from your 
testimony. It is very clear, very direct, and excellently delivered. 
I think it is so clear and understandable that it is quite a relief from a 
lot of testimony. 

Dr. Dickerson. Thank you, sir. 

Senator O’Manonery. Do any of your associates care to make any 
remarks ¢ 

Colonel King? 

Colonel Kine. One thing, sir. We have worked on this job for 6 
or 8 years, some of us a little longer than others. And there have been 
thousands of man-hours put into it. As has been stated, it is a perish- 
able product, because when another session of Congress convenes it 
will take months to integrate the laws that it passes into the text. And 
we earnestly hope that this bill will pass at this session for that reason. 
We also hope that no controversy on a single issue—which no doubt is 
important to the person cone erned, but we feel is less important than 
the project as a whole—that no doubt or question as to the imposition 
of a single paragraph, nothing of that sort, will prevent the passage 
of the bill at the present session. 
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Senator O’Manoney. Well, Colonel, I am very glad to receive your 
suggestions. 

Let me say that for myself I like to get things done and get them 
behind me. And I find that the easiest way to carry on the work of 
legislation. You don’t get anywhere by postponing action. And 
there will be no postponement here. 

Colonel Kine. Thank you, sir. I didn’t suppose there would be, but 
I know there are difficulties that face you in getting a bill through 
Congress. 

Senator O’Manoney. You can’t imagine what those difficulties 
sometimes are. 

‘Thank you very much. I greatly appreciate your coming here. The 
session is ¢ adjourned. 

(Whereupon, at 3:45 p.m., the subcommittee adjourned. ) 

Subsequently, the following letters were received and are printed 
within the Appendix: 

Letter dated June 4, 1956, addressed to Hon. Joseph C. O’Mahoney 
from Hon. John Marshall Butler. 

Letter dated June 4, 1956, addressed to Hon. John Marshall Butler 
from Hon. Joseph C. O’Mahoney. 

Letter dated June 6, 1956, addressed to Hon. Joseph C. O'Mahoney 
from W. John Kenney, esq., Washington, D. C. 

Letter dated June 38, 1956, addressed to Senate Judici lary Commit- 
tee from Elizabeth A. Smart, director, National Woman’s Christian 
Temperance Union, with attached statement. 

( The letters are as follows :) 

UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 


June 4, 1956. 
Hon. Josepnu C. O’MAHONEY, 
United States Senate, Washington 25, D.C. 


DEAR SENATOR: I don’t really know what happened at the hearing on Friday 
with respect to the codification of the duties of the Judge Advocate General of the 
Navy in section 5148 (c) (1) of H. R. 7049, but I am informed that you were led 
to believe that that section of the bill would permit assignment of the duties of 
the Navy Judge Advocate General to be made by the General Counsel for the 
Department of Defense. I do not believe this to be the case; and I would like to 
give you my views on the subject inasmuch as I am personally familiar with it 
and believe that the House has properly codified the duties of the Navy Judge 
Advocate General. 

I would like to point out with respect to your question of who will assign the 
duties of the Navy Judge Advocate General that the introductory language in 
section 5148 (c) provides for all of the duties of the Judge Advocate General to 
be performed “under the direction of the Secretary of the Navy’; however, if 
you have any doubt on this point, it could be resolved by pr oviding expressly for 
the assignment of such duties by the Secretary of the Navy. 

The real difference, as I understand it, between the House bill and the sub- 
stitute proposal of Congressman Vinson is that the House bill provides for the 
Secretary of the Navy to continue as he has in the past to assign legal duties 
(other than military law matters) in the way he thinks best meets the needs of 
the Navy, while the substitute proposal would require him to assign all legal 
duties to the Judge Advocate General. The House bill in this respect reflects the 
long-established administrative practice of the Navy Department where, over a 
period of nearly 50 years, the Secretaries of the Navy have provided for legal 
services in the field of business and commercial law to be furnished independently 
of the Judge Advocate General. Since early in World War IT, such legal services 
have been furnished in the Navy by the Office of the General Counsel. The Navy 
General Counsel is responsible to the Secretary of the Navy and is entirely sep- 
arate and distinct from the General Counsel for the Department of Defense. 
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The Secretary of the Navy in his letter to Senator Eastland, dated May 29, 
1956, stated that the separate Office of the General Counsel for the Navy is essen- 
tial to the proper administration of the business and commercial activities of the 
Navy Department. The Navy Secretary stated further that he would “not con- 
sider it to be in the best interests of the Navy to cast possible doubt upon the 
propriety of that organization.” 

The General Counsel for the Department of Defense has carefully reviewed 
both the substitute codification proposal and the present text of section 5148 (c) 
from a legal standpoint. He has concluded that the substitute codification pro- 
posal would substantively change existing law and that the present text of section 
5148 (c) (1) properly codifies the 1880 source statute. A copy of this opinion 
has been furnished to the subcommittee. It is persuasive to me, and I agree with 
the conclusions stated. The Secretary of Defense in his letter of May 29 to Chair- 
man Eastland also expressed the view that H. R. 7049 makes no change in existing 
law. 

It seems clear that the House has codified the 1880 source statute in a manner 
which is consistent with long-established administrative practice in the Navy 
Department and which is presently desired by the Secretary of the Navy. These 
seem to me to be compelling reasons for approving section 5148 (c) (1) as passed 
by the House. On the other hand, we have been advised by responsible authorities 
that the substitute codification proposal would substantively change existing law 
and would disrupt the present organization of the Navy contrary to the wishes of 
the Secretary. Such a result is far beyond the scope of codification, and I there- 
fore strongly oppose the substitute codification proposal. Moreover, it is note- 
worthy that if anyone is to have exclusive responsibility for all legal matters and 
legal services in the Department of the Navy, both the Hoover Commission and 
the American Bar Association have recommended that it be, not the Judge Ad- 
vocate General, but the General Counsel for the Navy. 

With best wishes and kindest regards, I am 

Sincerely, 
JOHN MARSHALL BUTLER, 
United States Senator. 


JUNE 4, 1956. 
Hon. JOHN MARSHALL BUTLER, 
United States Senate, 
Washington 25, D. C. 

DEAR JOHN: As you can imagine, though the hearings on the military codifi- 
cation bill were closed on Friday, I have not as yet had an opportunity to call the 
subcommittee for the purpose of considering amendments and reporting the bill. 

I shall, however, ask George Green to point out the part of the record in which 
vou will find the text of the discussion between myself, Dr. Reed Dickerson, and 
the other members of the Defense Department team, with respect to the con- 
struction of section 5148 (c) (1) of H. R. 7049. I rather think you will agree 
with me that, as the bill passed the House, it is at least a trifle vague. 

Sincerely yours, 
JOSEPH C, O’MAHONEY. 


WASHINGTON, D. C., June 6, 1956. 
Hon. Joseryu C. O’MAHONEY, 
United States Senate, 
Washington 25, D. C. 


Dear SENATOR O'MAHONEY: In accordance with your request of yesterday, this 
letter is submitted regarding section 5148 (c) (1) of H. R. 7049, now pending in 
the Senate Judiciary Committee. As passed by the House of Representatives, 
section 5148 (c) provides in part as follows: 

“The Judge Advocate General of the Navy, under the direction of the Secre- 
tary of the Navy, shal!— 

“(1) perform duties relating to legal matters arising in the Department 
of the Navy as may be assigned to him :” 

However, Congressman Vinson has proposed that it be changed to read as fol- 
lows: 

“(c¢) The Judge Advocate General of the Navy under the direction of the Sec- 
retary of the Navy, shall— 

(1) perform all duties relating to legal matters arising in the Depart- 
ment of the Navy ;” 
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I think the section as passed by the House correctly codifies the old 1880 Statute 
pertaining to the Judge Advocate General of the Navy and is clear that the Judge 
Advocate General shall perform such legal duties as may be assigned by the Secre- 
tary of the Navy. On the other hand, Congressman Vinson’s proposal would 
work a substantive change in existing law, indeed a rather drastic one, for the 
following reasons: 

1. Neither the 1880 statute nor any other statute has ever given the Navy 
Judge Advocate General cognizance over all legal matters in the Navy Depart- 
ment. The 1880 statute provided that the Judge Advocate General should per- 
form, in addition to certain specific duties in the field of military law, “such 
other duties as have heretofore been performed by the Solicitor and Naval 
Judge Advocate General.” The Solicitor and Naval Judge Advocate General 
thus referred to was created by an 1865 statute, which did not specify any 
duties for him. His duties were, therefore, assigned by the Secretary under the 
authority provided by 5 United States Code, section 22. Since the 1880 statute 
provided that the Judge Advocate General shall perform “such other duties” 
as had been performed by the Solicitor and Naval Judge Advocate General (whose 
duties were not prescribed by statute but assigned in the discretion of the 
Secretary), it clearly follows that the 1880 statute did not give the Judge Advo- 
cate General all legal duties in the Navy Department. 

2. Section 5148 (¢) (1) as passed by the House codifies the 1880 statute as 
administratively construed for nearly 50 years. As the opinion dated May 31, 
1956, of the General Counsel for the Department of Defense points out, the 
Navy Judge Advocate General has not been the exclusive lawyer for the Navy. 
Indeed, beginning with the Solicitor of the Navy in 1908, civilian lawyers wholly 
independent of the Judge Advocate General have handled business and com- 
mercial law matters in the Navy. Since 1941 the Office of the General Counsel 
for the Navy (known prior to 1944 as the Procurement Legal Division) has been 
the business and commercial law office of the Navy. It was established under the 
authority of the Secretary of the Navy to manage his Department as provided 
by 5 United States Code 22, and the General Counsel’s office has been repeatedly 
recognized by Congress in both its appropriations and reports. 

3. Adoption of Congressman Vinson’s proposal would result in abolition of 
the Office of the General Counsel for the Navy. Such a result is hopelessly 
irreconcilable with the theory of codification, as you explained very clearly to 
me yesterday, the only purpose of which is to restate existing law as adminis- 
tratively construed, without substantive change. It would be highly improper, 
under the guise of codification, to disrupt the existing organization of the Navy. 

The foregoing is confirmed by the fact that the section as passed by the 
House has the written support of the Secretary of the Navy, the Secretary of 
Defense, and the General Counsel for the Department of Defense. 

Thanking you for the consideration you have given this matter, I remain 

Sincerely yours, 
W. JOHN KENNEY. 





NATIONAL WOMAN’S CHRISTIAN TEMPERANCE UNION, 
Washington, D. C., June 28, 1956. 
SENATE JUDICIARY COMMITTEE, 
Subcommittee on Codifications and Revisions, 
Senate Office Building, Washington, D. C. 

GENTLEMEN: I enclose herewith a copy of my statement before the committee 
with a correction written in in ink. It was a line omitted in copying the Cole 
amendment on page 1 of my testimony. 

My secretary is away ou vacation. I hope the committee will pardon my not 
sending a rewritten copy. 

Thanking you for the opportunity to get this correction in before your hearings 
go to print, 

Very respectfully, 
ELIZABETH A, SMART. 





STATEMENT OF NATIONAL WOMAN’S CHRISTIAN TEMPERANCE UNION ON H. R. 7049 


I am Miss Elizabeth A. Smart. My address is 144 Constitution Avenue NE., 
Washington, ID. C. I am national director of the department of legislation of 
the National Woman’s Christian Temperance Union, and am filing this statement 
on behalf of the National Women’s Christian Temperance Union. 
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At the last minute in the last session when the bill for revision and codification 
of laws relating to the armed services, H. R. 7049, was placed on the consent 
calendar of the House, it was discovered that in the codification the Canteen 
Act of 1901, chapter 31, section 1350, title 10 of the United States Code, had been 
omitted from the codification and listed on the schedule of laws repealed. 

Objection was made by several members of the House. Representative Celler, 
¢hairman of the committee, stated that it would completely derange the work of 
the committee and cost a large sum of money to reinsert the missing section. 
The matter was finally compromised by an agreement to leave out the entire 
chapter dealing with the subject of liquor. 

I quote from the Congressional Record of August 1, 1955 the remarks of Hon. 
Henderson Lanham, of Georgia: 

“Mr. Speaker, reserving the right to object, and I shall not object, may I say 
that I objected to the consideration of this bill a few days ago because it sought 
to repeal by implication an act that was passed in 1901. This act forbade the 
sale of intoxicating liquors on bases where our servicemen are quartered. I 
understand now that they will strike by amendment the entire section and are 
not codifying the act of 1950 which let the bars down against the sale of intoxi- 
cants or the act of 1901. This would leave the laws in status quo. Therefore, 
I have no further objection for this leaves the old law in effect, unless the courts 
hold that the later statute repealed the former.” 

The argumeng on which the codification committee had been induced to omit 
section 1350 was based on an amendment to 8S. 1, which became section 6 of 
Public Law 51, 82d Congress. This amendment was offered by Representative 
Sterling Cole, of New York, and reads as follows : 

“The Secretary of defense is authorized to make such regulations as he may 
deem to be appropriate governing the sale, consumption, possession of or traffic 
in beer, wine or any other intoxicating liquors to or by members of the Armed 
Forces or the National Security Training Corps at or near any camp, station, 
post or other place primarily occupied by members of the Armed Forces or the 
National Security Training Corps. Any person, corporation, partnership, or 
association who knowingly violates the regulations which may be made here- 
under shall, unless otherwise punishable under the Uniform Code of Military 
Justice, be deemed guilty of a misdemeanor and be punished by a fine of not 
more than $1,000 or imprisonment for not more than twelve months, or both.” 

The contention of those who argue that this amendment repealed the law is 
that by giving the Secretary of Defense authority to make such regulations as 
he may deem to be appropriate, the law was automatically repealed. This does 
not at all follow. There is no conflict between the two. The situation as it 
existed, and which this amendment was intended to cure was that, while the 
Army accepted the law as applying to it, the Navy and the Air Forces contended 
that since the terms used were military, “post exchange or canteen or Army 
transport,” it did not apply to them. 

The Amendment was‘offered to give the Secretary of Defense power to make 
uniform regulations for all three branches of the armed services. 

The question came up in a hearing before a subcommittee of the Committee on 
Government Operations on July 30, 1953, when a representative of the Navy 
Department made the claim that section 6 had repealed section 1350. Previously 
to this. and not long after the law of 1951 was passed, the then Secretary of 
Defense sent out a letter to the three branches of the armed services, asking 
them to make regulations in accordance with the law of 1901. No regulations 
had been made, and it is my recollection that they still had not been made at the 
time of this hearing, but were announced in the late summer or fall of 1953. 

In connection with a request for clarification, Congressman Cole wrote the 
following letter to Mrs. Cecil Harden, chairman of the subcommittee. It appears 
on page 1243 of part 3 of the hearings, entitled “Investigation into Commercial 
and Industrial Type Activities in the Federal] Government.” 


CONGRESS OF THE U NITED STATES, 
Howse OF REPRESENTATIVES. 
Washington, D.C., Auguat 1, 1953. 
Mrs. Ceci, HARDEN, 

House Office Building. 
Washington, D.C. 

DeAR Mrs. HargpEeEN: It has been brought to my attention that in the course of 

a hearing on the subject of alcoholic beverages before your committee, Capt. 

W. G. Chapple of the Bureau of Personnel, Department of the Navy, made a 
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statement to the effect that the sale of alcoholic beverages was authorized for 
the Department of Defense by section 6, Public Law 51, 82d Congress, approved 
June 19, 1951, and that later on in answer to a question by Staff Director Ward: 
“Do you have any real authority for saying that the act of 1901 has been super- 
seded by the act of 1951, Captain?’ Lieutenant Colonel Wise replied: “I will 
answer that. I think I speak for the entire Department that our Judge Advocate 
General of the Army has advised that they are of the opinion that section 6 of 
Public Law 51 does, by implication, repeal the so-called Canteen Act of 1901.” 

I introduced the amendment which became section 6, Public Law 51. The 
purpose of section 6 was not to in any way repeal existing law but to give the 
Secretary of Defense authority to make uniform regulations for all three depart- 
ments of the armed services and also to empower him to deal with the problem 
of alcoholic beverages not only in camps, stations, posts, and other places, but 
also in their vicinity. 

Sincerely yours, 
STERLING COLE. 


Further, the debate on the floor at the time Public Law 51, 82d Congress, was 
passed showed that it was the understanding of the House that the law of 1901 
was still in effect and that the amendments offered were merely for the purpose 
of giving the Secretary of Defense power to make regulations covering all three 
branches of the services, subject to it. The Cole amendment was offered on April 
13, 1951. On April 12 Representative Rees of Kansas offered an*amendment : 

“No person, corporation, partnership, or association shall sell, supply, give 
or have in his possession any alcoholic beverage liquors, including beer, ale, 
or wine, inside the confines of or within a reasonable distance of any military 
camp, station, fort, post, yard, base, cantonment, training, or mobilization place 
which is being used at the time for military purposes; but the Secretary of 
Defense may make regulations permitting the sale and use of alcoholic liquors 
for medicinal purposes. The Secretary of Defense is authorized and directed 
to take appropriate action to carry out the provisions of this section.” 

Representative Rees said : 

“The amendment provides that no intoxicating liquor shall be sold in and 
around military training camps and that the Secretary of Defense is authorized 
and directed to carry out the provisions of the act. One provision not far dif- 
ferent was included during World War I; so it is not absolutely new. That 
measure was declared to apply only to the Army. This applies to all the Armed 
Forces.” 

His amendment was offered as an amendment to an amendment offered by 
Representative Graham A. Barden, of North Carolina, to the bill. In opposing 
the Rees amendment, Representative Barden said: 

“I understand that the Canteen Act of 1901 is still in effect which regulates 
that and is Federal law.” 

The Rees amendment was defeated. The Cole amendment was offered as 
a substitute to an amendment offered by the late Representative Joseph R. 
Bryson which would have applied to members of the National Security Training 
Corps only. 

Chairman Vinson said: 

“Mr. Chairman, I hope the committee will vote the amendment down. The 
proper way to approach this subject is somewhat along the line of the amend- 
ment offered yesterday by the gentleman from Kansas (meaning Mr. Rees), 
and probably to be offered today by the gentleman from New York (Mr. Cole.)” 

So the House had before it in voting for the Cole amendment the statement 
that the Law of 1901 was still in effect, and the statement that the Cole amend- 
ment would effectuate what the Rees amendment had intended to do, as explained 
by Representative Rees. 

The law of 1901 and section 6 of the law of 1951 would then read that the 
Secretary of Defense is authorized to make such regulations as he may deem 
appropriate governing the sale, etec., of beer, wine, or any other intoxicating 
liquors, to carry out the provisions of the 1901 law. Witnesses from the Depart- 
ment of Defense before your vommittee admitted as much, but hastily rejected 
such an interpretation as being “too narrow.” Surely it cannot be the opinion 
of this committee that the Department of Defense and the armed services are 


vested with the authority to repeal a law merely by disregarding it because it 
does not happen to suit them. 


Respectfully submitted. 


ELIZABETH A. SMART, 
for National Woman's Christian Tenperance Union. 


x 








